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Court of Appeals of the District of Columbia 


No. 4760. | 

| 

Howard Sutherland, &c., et al., Appellants, 

vs. | 

! 

i 

Bkhn, Meyer & Company, Limited.; 


| 

a Supreme Court of the District of Columbia 


Kquity. No. 403(>1. 


Behn, Meyer & Company, Limited, Plaintiff, 

against i 

. i 

Thomas \V. Miller, as Alien Property Custodian of the 
United States, and Frank White, as Treasurer of the 
United States, Defendants. i 

i 

■ 

United States of America, 

District of Columbia, 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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II. SUTHERLAND ET AL. VS. BE TIN, MEYER & CO 


Bill o f Com plaint. 


Filed .1 ulv 28, 1922 


In lli(* Sii]>reme (four! < >i* tin* District of ( Mlumbia, Holding 

mi K<ini 1 y Court. 

Equity. No. 40.’>61. 

Behx, Meyer Company, Limited. Plaintiff, 


against 

Fiiomas \V. M ii.lei:, as Alien Property 
United States, and Frank While, as 
l nited Stales, Defendants. 


Custodian of the 
Treasurer of the 


To the Supreme Court of the District of Columbia: 

The plaintiff, Belm, Meyer Company, Limited, respect¬ 
fully represents that: 

I. Since December, 190.*), the plaintiff has been and at all 
times hereinafter mentioned was a corporation incorpo¬ 
rated and organized in and existing under the laws of the 
Straits Settlements, a crown colonv of the United Kingdom 
of (irent Britain and Ireland. 

II. The defendant Thomas W. Miller is a resident of the 
District of <’olnmhia and is now and since in or about March, 
1921, has been the duly appoinied, inullified and acting Alien 
Property Custodian of the United States and is sued herein 
as the incumbent of said office, 'file said defendant is the 
successor in said office of one Francis P. (iarvan, who in 
turn was the successor in said office of one A. Mitchell 
Palmer, the tirst incumbent of said office, and said defendant 

as such officer is possessed of the rights,property and 
2 interest owned or held by. and subject to the obliga¬ 
tions, duties and liabilities imposed upon, his said 
predecessors in said office. 

III. The defendant Frank White is a resident of the Dis¬ 
trict of Columbia and is now and since in or about April, 
1921, has been the duly appointed, qualified and acting 
Treasurer of the United States and is sued herein as the in¬ 
cumbent of said office. 



n. SUTHERLAND ET AL. VS. BEHN, MEYER &j CO. 


3 


IV. Tliis is a suit of a civil nature brought uufler the laws 

' i 

of the United States, namely, the act of Congress known 
as the Trading with the Enemy Act, approved by the Presi- 

i 

dent October (>, 1017, and the acts amendatory thereto, and 
the executive orders and actions proclaimed am] done in al¬ 
leged conformity therewith, and also under and in con¬ 
formity with the general jurisdiction and powers of this 
Court: and at the date of the commencement thereof eigli- 

i 

teen months had not elapsed after the “end of the war,” 
as prescribed and defined in said acts of Congress. 

V. The plaintiff is not now and never has been an 

“cnemv" or “allv of enemv" as defined in Said acts of 
• • • 

(’ongress. and it has never been proclaimed by the Presi¬ 
dent as included within said terms or either ojf them. It 

i 

is not and never has been resident within, or incorporated 

within, or done business within any part of the territory 

(including that occupied by the military and mival forces) 

of anv nation with which the United States is oriat anv time 
• • 

i 

since April fi, 11)17, was at war. It is not ami never has 
been resident, within, or incorporated within, of done busi¬ 
ness within any part of the territory (including that oc¬ 
cupied by the military and naval forces) of jany nation 
which now is or at any time since April (|>, 11)17, was 

I 

3 an ally of any nation with which the United States 
now is or at anv time since said date was at war. 

VI. Heretofore and prior to February, 1918, tjhe plaintiff 
had branches of, and was engaged in, business inj the Straits 
Settlements, in British Xorth Borneo, in Java, i|n Sumatra, 

I 

in Siam,in India and in four places in llie Philippine Islands, 
namely: Manila, Cebu, Ilo-Ilo and Samboangij. At said 
branches in the Philippine Islands it then carried on a gen¬ 
eral t rading and merchandising business which! was under 
the supervision, management and control of one J. M. 
Menzi, a citizen of the Swiss Republic and a stockholder in 
the plaintiff corporation. i 

VII. The plaintiff’s business and branches in|the Philip¬ 
pine Islands were in February, 1918, and for a considerable 
period prior thereto had been valuable and profitable going 
concerns. In said month of February, 1918,| the Alien 
Property Custodian of the United States, one bf the pre¬ 
decessors of the defendant Miller herein, purporting to act 
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under and l>v virtue of said act of Congress known as the 
Trading with the Knemy Art, caused to he seized, con¬ 
veyed, transferred, assigned, delivered and paid over to 
him by said Menzi all tin* moneys, property and assets of 
said branches of tin* plaintiff's business in the Philippine 
Islands, and by agents and representatives said Alien 
Property Custodian took over and possessed himself of tlie 
same. Thereafter he, his agents and representatives, again 
purporting to act under tlie authority of said act of Con¬ 
gress, li<piidated the said branches, caused the accounts 
thereof to Ik* sold or collected and caused the property and 
assets 1 herd of jo be sold or ot her wise disposed of. and took 
over the proceeds or avails thereof thus realized 
4 upon such, lipuidation. The exact amount so re¬ 
ceived and taken over as aforesaid bv the Alien 
Property Custodian is unknown to tin* plaintiff, but it has 
been informed and believes that it exceeds half a million 
dollars. The said moneys are now in the possession, eus- 
todv and control of the defendants herein, who are wrong- 
fully withholding the same from the plaint i ff and art* and 
have been receiving the income therefrom. 

VIII. The plaintiff charges that said taking over and 
seizure of its said property and assets of and at its said 
branches in the Philippine Islands by, and tin* said convey¬ 
ance, transfer, assignment, deJiverv and payment thereof 
to, the Alien Property Custodian, were illegal, wrongful 
and void in that tin* plaintiff was not an "enemy" or “ally 
of enemy" whose property or assets could Ik* lawfully taken 

over or seized bv. or conveyed, transferred, assigned, de- 

• • 

livered or paid to, Ihe Alien Property Custodian, within 
tin* true meaning and intent of said terms in said acts of 
Congress: that, <>n tin* contrary, it was a corporation in¬ 
corporated within the Strails Seitlements (which is terri¬ 
tory of a nation associated with tin* l nited State's in the 
prosecution of tin* recent war), and was not resident within 
or doing business within the* territory of anv nation with 
which the United States was at war or of any ally of such 
nation: that said assets and property so taken over, seized, 
convoyed, transferred, assigned, delivered and paid as 
aforesaid were owned at the time of such taking, seizure, 
conveyance, transfer, assignment, delivery and payment by 
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a subject of a nation oilier than Germany, Austria, Hun¬ 
gary or Austria-Hungary, namely, bv the plaintiff, a sub¬ 
ject of the British Empire, the minority of whose capital 

i 

stock was not owned, held or possessed by any 
f) citizen, subji*ct or resident of anv enemvination or of 
anv allv thereof; that no due and legal determina- 
tion was ever made under said 'Trailing with! the Enemy 
Act that the plaintiff was an enemy or ally ojf enemy, or 
that said property and assets were enemy property and 
assets, and that no due and lawful demand for said prop- 

I 

erty and assets, as repaired by law, was ever made or served 
upon the plaintiIT. j 

IX. Heretofore and subsepuenl to said seizure, taking 
over, conveyance, transfer, assignment, delivery and pay¬ 
ment as aforesaid of said property and assets by the Alien 
Property Custodian, the plaintiff, as required by section 
1) of said 'Trading with the Enemv Act, dulv filial with the 
Alien Property Custodian a sworn notice of its claim to said 
property and assets and to the proceeds and atails thereof 
realized by the Alien Property Custodian uponjthe liquida¬ 
tion as aforesaid of the plaintiff's Philippinejbranches. 

X. 'The Straits Settlements hereinabove referred to are a 

i 

part of the British Empire and territory of! the United 
Kingdom of (1 rent Britain and 1 reland, which isja nation as- 
sociated with the United States in the proseejition of the 
recent war, and said nation in like cases to this extends 
reciprocal rights to citizens of the United Stajtes. 

"Wherefore the plaintiff prays that a writ Sof subpoena 
issue herein directed to the said defendants, 'Thomas W. 
Miller, Alien Property Custodian, and Frank White, Treas¬ 
urer of the United States, commanding them hnd each of 
them to appear herein and answer this bill o|f complaint, 
but not under oath, the answer under oath of ejach of them 

i 

being liorebv specifically waived, and that said defendants 
and each of them be directed (1) to deliver! to plainliff 
all of said property and assets seized, |taken over, 
b conveyed, transferred, assigned, delivered or paid 
to tin* then Alien Property Custodian! or the de¬ 
fendant Alien Property Custodian or the defendant Treas¬ 
urer of the United States, as aforesaid, and j now in the 
possession, custody or control of the above named defend- 
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ants or either of them; (2) to pay over to the plaintiff the 
proceeds and avaiis of tin* sale or other disposition of any 
or all of said property and assets, together with all in¬ 
terest or income accrued or realized thereon: and (•>) to ac¬ 
count to the plaintiff for said property and assets, interest 
and income, and (4) that the plaintiff have such other and 

i 

further relief as to the Court may seem .just and proper. 

BE1IX, MEYER £ COMPANY, LIMITED, 

Plaintiff, 

By EMIL \Y. .MARTENS, 

* 

Aftnnirji-in-fart. 

HOWE, SWAYZE & BRADLEY, 

Solicitors for Plaintiff, 

IP(tas Unit'llna, 14l2(> (l Street . 

• 1 • • 

Washington, I). C. 

WALTER BRUCE IIOWE, 

Of Cmnisel for Plaint/If. 


State or New York, 

Count if of AY ir York, ss: 

Emil W. Martens, being dulv sworn, sacs: Mv address 

» • • 

is Xo. 4d Whit<* Street, Xew York Cite. I am a director of 

Behn, Meyer cV Company, Limited, the plaint iff in the a hove 

entitled aciion. and I am also its attornev in fact. I have 

read tin* for*‘going hid of complaint and know the contents 

1 hereof, and t he same is t rue to t he host of mv knowl- 

f edge, information and belief. 'The reason this 

\ »*rtdictation is not made by the plaintiff is that the 

plaintiff is a body corporate and no person authorized to 

act for it, other than as attouiov and attornev-in-fact, is 

• • 

w ithin t lie United States. 

EMIL W. MARTEXS. 

Sworn t<> before me this *J7th day of duly, 1 Dl2l2. 

notarim. sem ‘,.1 BERXARD IIERSIIKOPF, 

.Ye Iarij Public, Xe/r York Count n, X. Y. 


H. SUTHERLAND ET AL. VS. BEHX, MEYER & CO. 


i 

Stipulation Itilalirr to AinciulmatU. 


Filed March 23, 1923. 


* 




* 


It is hereby stipulate! and agreed by and between 
Messrs. Howe, Sway/e cV: Bradley, attorneys tjor the plain¬ 
tiff, and Peyton (Jordon, Usquire, Attorney ojf the United 
States in and For tin* District of Columbia, lattornev for 
Thomas \V. Miller, as Alien Property (histodiajn, and Frank 
White, as Treasurer of tin* United States, that! at tlie hear¬ 
ing upon the motion to dismiss the bill of jcomplaint in 
this cause, counsel for tin* plaintiff amended! the bill of 
complaint by inserting in paragraph nunjibered VIII 
thereof, before the words “the minority", the \|rord “only”, 

i 

so that the said paragraph of tin* bill of complaint read as 
follows: | 

‘‘The plaintiff charges that said taking ove| and seizure 
of its said property and assets of and at its spid branches 
in the Philippine Islands by, and the said I conveyance, 
transfer, assignment, delivery and payment tlijereof to, the 
Alien Property Custodian, were illegal, wrongful and void 
in that the plaintiff was not an ‘enemy;' or ‘ally of 
8 enemy" whose property or assets could! be lawfully 
taken over or seized by, or conveyed, jtransferred, 
assigned, delivered or paid to, the Alien Property Cus¬ 
todian, within the true meaning and intent of paid terms in 

i 

said acts of Congress; that, on the contrarv, ilt was a cor- 

« ' ' • 7 

I 

]>oration incorporated within the Straits Settlorhents (which 

is tervitorv of a nation associated with the Ignited States 

• : 

in Ihe prosecution of the recent war), and wasjnot resident 

within or doing business within the territorv ojf anv nation 

with which the United States was at war or of anv allv of 

• • 

such nalion: that said assets and property so! taken over, 
seized, conveyed, transferred, assigned, delivered and paid 
as aforesaid were owned at the time of such taking, seizure, 
conveyance, transfer, assignment, delivery and payment by 
a subject of a nation other than Germany, Austria, Hun- 

i 

gary or Austria-Hungary, namely, by the plaintiff, a sub¬ 
ject of the British Umpire, only the minority of whose 
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capital stock was not owned, held or possessed by any 
citizen, subject or resident of anv enemv nation or of any 
ally thereof; that no due and legal determination was ever 
made under said Trading with the Enemy Act that the 
plaintiff was an enemy or ally of enemy, or that said prop¬ 
erty and assets were enemy property and assets, and that 
no due and lawful demand for said property and assets, 
as required by law, was ever made or served upon the 
plaintiff.” 

HOWE, SWAYZE cV: BRADLEY, 

Attorneys for Plaintiff. 
PEYTON GORDON, 

Attorney of the Unit ml Staff’s in amt for 
• * • • 

the District of Columbia , At tome a for 

¥ • • 

Thomas IT. Miller, as Alina Property 
('asfoJian, amt I rani: White, as Treas¬ 
urer of the United States. 

¥ 

Ansteer to the Amended BUI of Complaint. 

Filed April 18, 1925. 


Now come the defendants, Frederick C. Hicks, as Alien 
Property Custodian, and Frank White, as Treasurer of the 
United States, separately and severally answering the 
amended bill of complaint, and for their separate and sev¬ 
eral answers sa v: 

* 

9 (1) Upon information and belief that these de¬ 

fendants admit that prior to the year 1914 there 
existed in the Straits Settlements, a crown colour of the 
United Kingdom of Great Britain and Ireland, a corpora¬ 
tion organized and incorporated under the laws of the 
said Straits Settlements known as Bohn, Meyer & Company, 

Ltd. 

Further answering said paragraph these defendants say 

that they are without knowledge as to whether or not the 

said corporation existed in its corporate entity subsequent 

to llie year 1914. and therefore demand strict proof thereof. 

Further answering said paragraph these defendants deny 

that this suit has been instituted bv and with the authority 

% * 

of Belin, Meyer & Company, Ltd. 


i 


I 
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I 

Further answering .said paragraph tliescj defendants, 
upon information and belief deny that FmiljW. Martens, 
who purports to institute this suit on behjalf of Belin, 
Meyer & Company, Ltd., as its attorney-in-fiet, was ever 
authorized or given anv aullioritv whatsoever hv Behn, 
Meyer & Company, Ltd., or by any ])erson acting on behalf 

I 

of Behn, Meyer & Company, Lid., to institute jlhis suit. 

(2) Tliey admit the averments of paragraph numbered 
11 of the amended hill of complaint. 

(.*)) They admit the averments of paragraph numbered 
11! of the amended bill of complaint. j 

(4) The averments of paragraph numbered IV of the 
amended bill of complaint are conclusions oil* law which 
tin se defendants are not repaired to answer, j 

() Thev are without knowledge as to the averments of 
paragraph numbered V of tin* amended bill <)f complaint, 
and therefore demand strict proof thereof. 

10 ((>) Answering the averments of paragraph num¬ 

bered VI of the amended bill of complaibt, these de¬ 
fendants upon information admit that prior to 1914 a cor¬ 
poration known as Bohn, Meyer & Company, Ltd. was en¬ 
gaged in business in the Philippine Islands, but those de¬ 
fendants an* without knowledge as to the other separate 

I 

and severed allegations of the said paragraph, and there¬ 
fore demand strict proof thereof. ! 

Further answering said paragraph these defendants deny 
that this suit has been instituted by and with jlho consent, 
or noon tin* authorization of Belin, Myer Company, Ltd. 

(7) Answering the averments of paragraph numbered 
VII oj tin* amended bill of complaint, these j defendants 
say that subsequent to the enactment of the Thuling with 
the Fnemy Act and prior t<> tin* time that the dolendant 
Hicks, as Alien Property Custodian, assume* oflice, the 
Alien Properly Custodian seized certain money and other 
property in the Philippine Islands whieh stood pi the name 
and was held for the benefit of an organization known as 
Bohn, Moyer & Company. Ltd., which purported jto be a cor¬ 
poration organized and incorporated under tjie laws of 
ihe Straits Settlomeiits. Thereafter ihe said property was 
liquidated bv the Alien Property Custodian aid the ])ro- 
coeds of the sale thereof paid in to the Treasury of the 
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United States, and there is now lieu! in the Treasury of the 

I nited States a sum somewhat less than $.*>00,000, which 
was seized as the property of the said Helm, Meyer & Com¬ 
pany, Ltd. Should this Court determine that the alleged 
plaintiff in this case is entitled to any of the said money 
these defendants will make a true and accurate accounting 

of all the said money. 

II Further, answering the said paragraph these de¬ 
fendants sav that thev are without knowledge as to 

whether or not ;piy of the said money or other properly 
seized as aforesaid was at the time of seizure the money and 
other property of Helm, Meyer & Company. Ltd., and these 
defendants demand strict proof of such fact. 

Further answering said paragraph these defendants deny 
that the organization known as Bohn, Meyer & Company, 
Ltd., which purported to l>e a corporation organized under 
the laws of the Straits Settlements, has authorized the 
prosecution of this suit. 

(S) They are without knowledge as to the averments of 
paragraph numbered \ 111 of the amended hill of com¬ 
plaint, and therefore demand strict proof thereof, 

(P) Answering tin* averments of paragraph numbered IX 
of tin* amended bill of complaint these defendants deny 
that Helm. Meyer Company Ltd., tin* alleged plaintiff in 
this ciec, e\ er tiled a notier of claim under Sect ion P ol the 
Trading with the Knemy Aet with the Alien Property 
Custodian in which it claimed anv property or money of anv 
kind or character whatsoever. 

Further answering said paragraph these defendants say 

that on or about the 14th day of December, 1 P‘21, there was 

tiled with the Alien Properly Custodian and certain notice 

of claim by true (). M. II. Sielcken and one F. \V. Martens, 

• • 

who purported to tile the said claim as directors and attor¬ 
ney in fact respectively, of Helm, Myer & Company, Ltd. 

Further answering said paragraph these defendants 
denv that (>. M. II. Sielcken was at the time the said notice 
of claim was filed, a director of Bohn, Mover & Com- 
1*2 panv. Ltd., and these dependants further denv that 
at the time the said notice of claim was filed the said 
K. \Y. Martens was a director and attornev-in-fact of Bohn, 
Meyer Company, Ltd., or held either of such offices or 
positions. 
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(10) Upon information and belief that these defendants 
admit that the Straits Settlements are a part of the British 
Umpire and territory of the United Kin^dojni of (Jreat 
Britain and Ireland, which was a nation associated with the 
baited States in the prosecution of the war. ! 

Further answering the said paragraph these defendants 

i 

are without knowledge as to whether or noti the United 
Kingdom of (treat Britain and Ireland extends reciprocal 
rights to citizens of the United States in like* cases. 

(11) Upon information and belief these defendants deny 

that Find \V. Martens is or was at the time of'the filing of 
the amended bill of complaint in this suit, attorney-in-fact 
for Behn, Meyer & Company, Ltd. ! 

i 

l 

For a separate and several affirmative defense to the 
amended bill of complaint these defendants, separately and 
soverallv, sav: ! 

• 7 • 

l 

(1*2) That on or about the -fill day of Augtisj, 11)14, war 
became flagrant between the United Kingdom of (Jreat 

* * i 

Britain and Ireland and the various dominions, possessions 
and colonies thereof on the one part and tlie Imperial 
(lermnn (lovernment on the other, and that sajd war con¬ 
tinued until the ratification by tlie British Umpire of the 

so called Treatv of Versailles in or about the veil* 1919. 

• • 

(Id) That a< tin* time of the said oulhreak jof war be¬ 
tween 1 hi* British Umpire and the Imperial (lernjan (Jovern- 
ment, there existed in tin* Straits Settlements! a corpora- 

i m m 

lion organized under tin* laws of tin* sjaid Straits 

i 

Id Settlements known as Behn, Meyer & Company, Ltd. 

(14) Upon information and belief that Shortly sub- 
se<• sient to the outbr(*ak of iho said war in 1914, Arthur 
Youmv, governor and commander-in-chief of the colony of 
the Straits Settlements and its dependencies, certified that 
in his opinion Behn, Mover & Company, Ltd. waj* an enemy 
company as defined in “The alien enemies (winding up) 
ordinance 1914.” ! 

(i;>1 Upon information and belief that on oij about the 
2nd dav of Januarv 191b, Sir Artlmr Henderson Young, 

• • i 

governor and commander-in-chief of the Straits Settle- 

» 1 

meats and their dependencies, in pursuance andj in the ex¬ 
orcise of power and authority vested in him by law, ap- 


i 

i 

i 
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pointed one William Harvey MaClregor of Singapore, to 
l>e liquidator to wind np tin* affairs of the trade carried on 
by said Helm, Meyer & < 'ompany, Ltd., and upon informa¬ 
tion and belief that said W illiam ilarvev MaeGragor there- 
upon assmnetl control of the affairs of Helm, Meyer & ('oni¬ 
pany, Ltd. and proceeded with tin* liquidation of its affairs 
in accordance with the law of the Straits Settlements. 

(lb) I’pon information and belief that on or about the 

1 bth dav of Kebruarv 1!>*24, Sir Laurence Xunns Cnille- 
• • 

mard, governor and commander-in-chief of the Straits Set- 

tlemeiits and their dependencies in pursuance of tin* power 

and authoritv vested in him bv law, revoked the afore- 

• • 

mentioned appointment of \V. 11. MaeGragor of Singapore, 

as liquidator, to wind up the affairs of the trade carried on 

in the St rails Settlements of Behn, Meyer & ('ompany, Ltd., 

and appointed Kvatt X* ( onipany of Singapore, to be 

liquidators, from the said date to wind up the affairs 

14 of the trade canned on in the Straits Settlements 

he the said Behn. Movers vV: Compnnv, Ltd., and that 

the said Messrs. Kvatts Company assumed control of the 

affairs of tin* said Bein', Meyers & Company, Ltd., and pro- 

cn‘iled to liquidate* tin* said company pursuant to law. 

(17) Lpon information and belied* that on or about the 

12th dav of November 11)24, tin* said Sir Laurence Xunns 

(1 uillemard. governor and commatnh*r-in-cltie*f of t lie Straits 

Settlenients and their d<*pend»*n»'ios, in pursuance of the 

•o:-wet* and authoritv vested in him bv law, i*<*\*<»k(*d tin* 
• • • 

afo: cmentioned appointment of Messrs. Kvatts & ('onipany. 
and appointed Mr. Charles \ ernon Bailer and Mr. Sydney 
\Yhitrker. of Singapore, to be* liquidators to wind up the 
a : f *irs of the trade carried on in tin* Straits Settlements 
1 »\' Behn. M. yer & Company, Ltd., and granted to either 
of tin* said persons power to act alone in the said winding 
up for any of the powers or purposes exercisable by a 
liquidator under tin* alien enemies (winding up) ordinance 
11)14. or :mv of the amending ordinances thereto. 

(IS) Lpon information and belief that thereupon the 
said Charles Vernon Bailer and Sydney Whitaker assumed 
control of the affairs of the said Behn, Meyer & Company, 
Ltd., and proceeded with the liquidation and winding up 
thereof. 


I 
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(19) Upon information and belief that pursuant to the 
laws of the Straits Settlements the said liquidators upon 
appointment ae(piired complete control of allj the affairs 
and property of the said corporation, and that jail business 
and all acts done on behalf of the said corporation were and 
are subject to the approval of the said liquidator or liqui¬ 
dators. i 

i 

(20) Upon information and belief that! at the time 
15 of the outbreak of war between the British Umpire 
and the Imperial German Government, jeach of the 
directors of the* said corporation were citizens and subjects 

t 

of the Imperial German Government, and that; subsequent 
to the outbreak of the war each of said persons Were present 
and resided in Germany at all times subsequent! to August 
4, 1014, and upon information and belief that the said per¬ 
sons continued to reside in Germany during tl^e period of 
the war between the British Umpire and the Imperial Ger¬ 
man Government and during the entire period of the war 
between the United States of America and t ie Imperial 
(ierman (iovernment. I 

(21) l pon information and belief those defendants say 
that amongst others who were directors of Beljn, Meyer & 
Gompany, Ltd. at the time of the outbreak of \yar between 
the British Umpire and the Imperial German Government 
were (). M. II. Sielekon, U. U. Lorenz Mover. !\d. Laspov, 
and Unnl Martinis. 

I 

(22) Upon information and belief these defendants say 
that by reason of the outbreak of war botweenj the British 
Umpire and the Imperial German (iovernment and tin* resi¬ 
dence of the said persons within Gormnnv, tljiev therebv 

* ; 

ceased by operation of law, to be directors in the said cor¬ 
poration, and it became impossible for them to'act as such 
directors. j 

(23) Upon information and belief that at slome period 
during the vear 1921, the exact date of which is unkown to 
these defendants, said O. M. IT. Sieleken, E.j L. Lorenz 

Mover, Ad. Laspov, Umil \Y. Martens, and another whose 

* . ‘ # I 

name is unknown to these defendants and all of iwhom were 

then resident within Germany, met at Hamburg, a city in 

Germany, and purported to hold what they termed to be a 

meeting of the Board of Directors of the said Behn, Mover 

*•-7 i 7 •- 
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A Company, Ltd., and what they termed to he a meet- 
lb i hi;' ot the ('onsultmg Committee of the said Bohn, 
Meyer A* (\>mpany. 

(-4) Upon information and belief that the said persons 
then present in Hamburg, Germany, purporting to act as 
a Board of Directors of the said Behn, Meyer & Company, 
Ltd., purported to grant to the said Fanil \V. Martens au¬ 
thority to institute 1 proceedings in the United States of 
America against the Alien Property Custodian and the 
Treasurer of the United States, to secure the return to them 
of all the property of Behn. Meyer & Company, Ltd., which 
had been seized by the Alien Property Custodian, defend¬ 
ant in this suit, upon tin* theory 1 hat they constituted a 
Boa I’d of Directors, and or a consulting committee of Behn, 
Meyer & Company, Ltd. 

(2b) Upon information and belief that said Emil \V. 
Martens instituted tin* present proceedings pursuant to the 
so-called power of attorney granted to him at tlie said meet¬ 
ing in Hamburg, Germany. 

(2b) Upon information and belief that the said power of 

attornev is ineffective insofar as the said Behn, Mover & 
• ! • 

Company. Ltd. is concerned and is null and void, and con¬ 
ferred upon the said Emil \V. Mertens no authority of any 
kind, character or description, either to institute the present 
proceedings or to act on behalf of the Behn, Meyer & Com¬ 
pany, Ltd. 

Wherefore having fullv answered the amended bill of 
complaint, these defendants pray that they be dismissed 
with their costs in this behalf expended, and for such other 
and further relief to which in the premises they may be 
justly entitled. 

F. C. I11CKS. 

Alien Property Custodian. 
FRANK WHTTE, 

Treasurer of the United States. 
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District of Columbia, ss: 


Frederick C. Hicks, being first duly sworn, upon oath 
deposes and says that he is the Alien Property Custodian: 
that he has read the foregoing answer by him subscribed 
and knows the contents thereof: that the matters and things 
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therein stated as of his personal knowledge aire true allie 
those stated as upon information and belief, luf believes ten 
be true. i 

F. cj. IUCKS. 

i 

Subscribed and sworn to before me this lltli (jay of April, 
1925. | 

| NOTARIAL SEAL. | KOIMIIF D. IIILL^IAX, 

Xn/ar/f Public. IK C. 

DISTRICT ok COLUMBIA, ss; 

Frank White. being first duly sworn, upon path deposes 
and savs that lie is Treasurer of the United States of 
America; that he has read the foregoing answer by him 
subscribed and knows the contents thereof; ihatUhe matters 
and things therein stated as of his personal knowledge are 
true and those stated as ii])nn informalion anjd belief, h(‘ 
believes to be true. j 

FKAXKlWIIITR. 


Subscribed and sworn 
April, 1925. 

NOTARIAT. SEAT.. I 


to before me this lltli dav of 


SAMUEL IT. M.\kl\S, 

A Toi ant Public. TK C. 


IS 


,1/V //tOV I <> pen 

Filed Xovember 1, 1927. 


i 

Xow comes helm, Meyer & Company, Ltd., the plaintiff in 
Ivpiity Xo. 45SS1, by its attorneys and movies that the 
above (mlit h*d causes be reopened to allow 1h|e taking of 

i 

further testimony, and as grounds for this fnolion said 
plaintiff shows as follows: ; 

1. The decision announced by the Court at thj* conclusion 
of argument in Ihe above entitled causes was bijised in part 
on certain findings and presumptions as followsj: 

(a) The Court found that Ihe certificates fof the shares 

I 

of stock of Lapse, Meyer and Witthoeft in Beljn, Mover & 
Company, Ltd., totaling 9,759 shares preference slock and 
19,254 shares of ordinarv stock, had been in Ihe hands of the 

• j 

liquidators of Helm, Meyer & Company, Ltd., and the Court 
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assunmd tlull lliis was because* 1he*se stockholelers had 
1 nrncMI over 1 h<*se* e*e»rt ifieat e»s 1 •> 1he* ant liorit ie*s in 11n* St raits 
Settlements by virtue of tin* provisions <*f tin* 'Treaty of 
Versailles, (typewritten record pasre 14ft.")). 

(h) 'The Court found as a fact that the liquidator sub¬ 
sequently turned over these certificates to the shareholders, 
(r. 1161, 1162). 

(r) 'The Court held that the testimonv did not justify a 

• * * • 

finding of fact that tin* Custodian consented to tin* return 
of these certificates, (r. 1164, 1166). 

(<1) 'Tin* Court presumed, however, that tin* return of 
these certificates hv tin* liquidator was with the eon- 
16 seal of tin* Custodian and that tin* Custodian acted 
with tin* advice and consent of the (iovernor in 
(dmne-il. ( r. 1466). 

( r ) Tin* Court found that tin* n*turn of these* c*ertilie*ates 
release»d the ediarue* on said certificates pursuant to the fol¬ 
lowing provision of the Straits Settlements law: 

‘‘that anv particular properlv rights or interests <o charged 

mav at anv time he* re*le*ase*el hv the Custodian actinia under 
• • • • 

the* general direction of the (Iovernor in (’ouncil from the 
charire so created," (t*. 1466). 

2. At t he conclusion of t In* si at ement e.»f the* Court's ele<*i- 
sion in tin* case, Mr. Doin.ir stated: 

“If voiir Honor please*, mav I ask that if the ease is to 

turn upon the* effect <4* these certificates heinir in tin* hands 

of the*se Hermans that I have* leave to tvopen the* case to 

prove* how thev cattle to so hold. 'There* is no cvide*nce* in 

this ease as to how they came* hv them. The* papers show 

nothimr. 1 submit that the* case should ne»t «ro ofT e»u the* 

merits in that way without some* e*\ ide*nee* upon the* subject 

at first hand in the* case*. It is not fair to anvbodv con- 

• • 

ee*rne*el, 1 am sure*." 

Upon objevtie>n the*n maele by Mr. Kresel the* Court stated: 

“I eannot at this time* at anv rate emtertain anv such 

• • 

motion. I <1<> ne>t want te> smr<re*st anv fnrthe*r litigation be- 

• • • 

fore me e>n this ease, hut if such a motion is made it should 
he made on affidavits." 

.*». Cemnsed for the* plaintiff in Kejuity 46881 immediately 
endeavored to ascertain the exact facts on the points stateel 
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I 

above, Considerable d(’av ensued however, 4>wing to the 
fact that Messrs, Clarke and Mundell were at jfirst both on 
their respective voyages to the Straits Settlements where 
they arrived about April 1st, 11)27. After the latter had 

returned to the Straits Settlements considerable time neces- 

| 

sariiy elapsed in the exchange of correspondence ill 
20 order to develop the facts accurately. Each exchange 
of letters between the Straits Settlements and New 

i 

York consumes approximately ten weeks without any inter¬ 
vening delay involved in obtaining information. Counsel 
for the plaintiff in equity 47)881 did not ascertain the full 
facts until October 27, 1027. These full facts were tinallv 
obtained through an interchange of cablegram!* containing 
inquiries and information based upon questions raised by 
letter. The full facts as thus developed arej as follows: 
The Certificates in question were not delivered to the 
authorities of tin* Straits Settlements pursuant to the 
Trealv of Versailles, but were found by the liquidators in 


ever &(Y>m- 
idators took 
held bv the 


throe envelopes among tlu* property of Helm, M 
puny in tin* Straits Settlements when the liqu 
charge of such properly, and were thereafter 
liquidators and later by the Custodian of Eneniy Property. 
On February 12, 1927>, a Mr. Overbeck, representing the 
throe Herman stockholders in question, called ojn Mr. Whit¬ 
aker, one of the then liquidators, and requested permission 
to remove the company's share register and preference and 
ordinary share certificate books. This request jwas commu¬ 
nicated to the Custodian of Enemy Properly by the liqui¬ 
dator in a letter dated February lb, 102A. as follows: 

Singapore, lMfli February, 1927). j 

“The Custodian of Enemy Property, ! 

i 

“Singapore. | 

“Sir: j 

“P>elm, Mevor & Co., Ltd. (in Liquidation). 

i 

“Mr. Overbook informs us that he is desirous of taking 

m i ' 

possession of tlu* following books on Ixidialf of the 
21 shareholders of the above Company: j 

Share Register, j 

Preference Share Certificate Book. ' 

' j 

Ordinarv Share Certificate Book. 


; 


i 


2—4760a 
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“He states that he lias discussal this matter with you, 
and that you have given your consent provided that we 
do not require them ourselves in connection with the work 
we have in hand. The books are not required by us, and we 
do not consider that there can be any objection. On re¬ 
ceipt of a letter from you instructing us to do so, we will 
hand these books to Mr. Overbeck. 

“We have the honor to be, Sir, 

“Your obedient servants, 

“Sd. S. WHITAKER. 


“P. S.—The Share certificates which we understand are 
in your possession will also not be required by us." 

The Custodian replied to tin* liquidators as follows: 

“The Treasury, 

“Singapore , 14th February, 1925. 


“Gentlemen : 

Helm, Meyer & Co. Ltd. (in Liquidation). 

“I have the honour to acknowledge the receipt of your 

letter dated the loth instant and to inform you that I have 

no objection to your handing ox er to Mr. ()\*erbeck the 

three books mentioned in vour letter. 

“2. 1 forward herewith tin* following share (Vrtilieates 

for shares in Messrs. Bohn, Mover & ( o. Ltd. which max' 

• • 

also be handed over to Mr. Overbeck on his granting you 
a receipt for them as representatives of Messrs. Witt- 
hoefTt, Lorenz Meyer and Laspe, as per their letter dated 
15th January 1925 to the Custodian of Enemy Property, 
and as attorney of the Soerabaya Company: 

“E. L. Lorenz Mover (1418 Ordinarv shares and 3258 

• • 

Preference shares. 

“Ad. Laspe (1418 Ordinary shares and 3252, Preference 
shares. 

“F. H. Witthoefft (5418 Ordinary shares and 3253 Pref¬ 
erence shares. 


oo 


“I have the honour to be, Sir, 

“Your obedient servant, 

(“Sd.) M. B. SHELLEY, 

“Custodian of Enemy Property 




I 
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“Messrs. Evatt & Co.” 


Thereafter February 14, 1925, Messrs. Evatt & Company, 
the liquidators, turned over the hooks and certificates in 
question to Mr. Overbook and received a receipt as follows: 

i 

i 

i 

“Evatt & Co. | 

i 

■ 

i 

! 

“Singapore, 141 h February, 1925. 

! 

“Bohn, Meyer & Co., Ltd. (in Liquidation). 

i 

i 

“Received from Messrs. Evatt Co., on behalf of the 
Shareholders of the above Company one Preference Share 
Certificate Book, one Ordinary Share Certificate Book, one 
Register of Members, one Parcel of Share Certificates as 
follows: 

E. L. Lorenz Mover 0,418 Ordinarv sliares and 2,255 Prof- 

• 7 • 

eroneo shares. j 

Ad. Laspe 0,418 Ordinary shares and 2,25.‘j> Preference 
shares. | 

F. II. AVitthoefft 0418 Ordinarv shares and 5252 Prefer- 

• i 

i 

once shares. 

i 

i 

together with Transfers attached in favour of jE. L. Lorenz 
Meyer, A. F. II. Laspe and F. II. Willhoofft jof Hamburg 
for 0,251 shares. i 

“For and on behalf of E. L. Lorenz Meyer!, Ad. Laspe, 
F. II. Witthoefft, by Their Attorneys, X. V. Bolin, Meyer 
X' Co. H. MTJ. j 

“(Sd.) H. OVER BECK, 

\Dirrcfnr." / 


/ 


* 

/ 




*)•> 
— * > 


These acts of the Custodian and the liquidator did 
not release the shares from the charge.! In sending 
these certificates to the liquidator to be turned over to the 

i 

stockholders the Custodian did not act under! the general 

m | *■ 

direction of the Governor in Council. The Governor in 

| 

Council had issued no specific directions authorizing the 
Custodian to send these certificates to the liquidator to be 
turned over to the stockholders, nor had the ^Governor in 
Council issued any specific directions authorizing the Cus¬ 
todian to release these shares from the chargcq The Gov- 


i 
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ernor in Council had not issued any general directions 
under the autlioritv oi‘ which the charge could be released 

» C’ 

bv these acts of the Custodian, nor in fact had the Gov- 

•> 

ernor in Council issued general directions providing any 
method whereby the Custodian might release these shares 
from the charge. The act of the Custodian was wholly nil- 
authorized. 

4. The materialitv of these facts to the decision an- 
nounced bv the court is as follows: 

( a ) The stock certificates were not in fact turned over 
to the authorities of the Straits Settlements pursuant to 
the Treaty of Versailles, as was assumed by the Court. 

(/,) The liquidators did in fact turn over the certificates 
to the German stockholders, as found bv the Court. 

(h) The Custodian did in fact consent to such turning 
over, ns assumed by the Court, but as to which there was no 
evidence in the case. 

{<!) This act of the Custodian, however, was not done 

under tin* direction of the Governor in Council as 

24 assumed bv the Court but was a whollv unauthorized 

• • 

act. 

(r) This act of tin* Custodian did not release the charge 
on the shares in question. 

(.">) There is attached hereto the affidavit of Mr. Fred¬ 
eric R. Coudert, of Xew York City, the chief counsel for 
the plaintiff in Fquity 45SS1, as to the facts on which this 
motion is based. If these cases are reopened, counsel for 
ihe plaintiff in Equity No. 45SS 1 except to prove these facts 
by competent evidence. These facts were not in the knowl¬ 
edge of counsel for the plaintiff in Hqiiity Xo. 4 a SSI when 

tin* case was tried and submitted, and have only been fullv 

• • 

developed through a letter received from the Straits Settle¬ 
ments October 7, 1927. and subsequent cablegrams from 
Coudert Brothers to Sisson X' Delav dated October 14, 1927 

and October —4, 1927. and from Sisson and Delav to 

% 

Coudert Brothers dated October 22, 1927 and October 2(5, 
1927. True and complete copies of all said cablegrams are 
hereto annexed marked respectively Exhibits “A", “B", 
“C” and “D”. 

J. IIARRV COYIXGTOX. 
SPENCER GORDON, 
Attorneys for Plaintiff in Equity No. 45881. 
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State of New York, j 

('otntftt of Xc/r York, ss: 

K • J 7 j 

I 

I, Frederic* R. Coudert, do solemnly sweai; that I have 
read tI k* fore.i'oini' motion to reopen. that the Statements of 
fact contained in said motion are true |and complete 

25 to the host of my knowledge and heliefj; that the in¬ 
formation on which said statements are made was 

derived from cables and letters and enclosures received 

i 

from the lirm of Sisson & Delav in the Straits Settlements 

and particularly from a letter from that firm which was 

received in my office October 7, 1927; that on October 14, 

1927 1 cabled Sisson & Delav for certain additional in- 

• 

formation and received a replv October 24, 1927; on Octo- 
ber 24, 1927 I aicaiu cabled Sisson & Delay land received 
their final reply on October 27, 1927: true and complete 
copies of the said cablegrams arc annexed <is exhibits to 
the foregoin^ motion to reopen: that until tlib 1 time I did 
not feel that we had sufficient knowledge of tile exact facts 

* i 

in reference to the holding of the certificates bt the Straits 

• * j • 

Settlements authorities and the turnimr oveii of the same 

' ' i 

to the (Jerman stockholders to warrant a ijiotion to re¬ 
open the case, but I now believe that the altjiehed motion 
contains a statement of all of the essential facts relating* 

I 

to said transactions: that if said case is reopened for the 
purpose of taking further testimony I expect ^o prove said 
facts by competent testimony; that said facts as set forth 
in said motion were not known to counsel foil the plaintiff 
in F(piity 45881 at the time of the trial of the case; that 
at the time of the trial of tin* case counsel lior the plain- 

i 

tiff in Equity 45881 asked Messrs, Clarke and Mundell what 
the facts were in relation to the matters set jforth in said 
motion but neither Mr. Clarke nor Mr. Mundell had exact 

I 

information on the subject, and in order to icet the precise 

information it was necessarv for us to comnliunicate with 

• • 

the Straits Settlements, that we have been 'in such com- 

i 

munieation since immediatelv after the a raiment of the 
case, and have endeavored to develop! the facts as 

26 quickly as possible. 

FREDERICK R. COUDERT. 


i 
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Subscribed and sworn to before me this 31st dav of Octo 

* 

her, 1927. 

[notarial seal] THOMAS B. MORAX, 

Notary Public. 

Notary Public Kings County. 

Kings Gountv Clerk's Xo. 85. 

Kings County Register's Xo. 8100. 

Xew York County Clerk's Xo. Hid. 

Xew York Countv Register's Xo. 8208. 

Queens County Clerk's Xo. 104. 

Certificate filed in Xassau & Westchester Counties. 


Exhibit “A." 


October 14, 1927 


Mundell. Delay, Singapore: 

Please cable whether Governor in Council ever issued 
anv general directions in anv case other than Belm, Mver 
Case under which Custodian could release any property 
from treaty charge stop Also confirm that quote Governor 
in Council unquote in clearing office legislation means execu¬ 
tive council and not legislative council. 

COCDHRT. 
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Exhibit “B." 


11 rsf rnt t’uinu C 1 ablcy ra w. 

October 22, 1027. 

Received at 4N Broad Street ((Yntral (’able Office), Xew 
York, X. Y. 

X. (). 11X 55 P\Y Singapore 82 1 50 CLT Treduoc 
X Y K. 

Coudert Bros., 

2 Rector St., 

Govenior gave general directions to release first property, 
not exceeding one thousand })ounds of exenemy subjects 
excepted from repatriation for colony showing good cause 
secondly property of German consular officers thirdly pro¬ 
ceeds sale of personal and household effects not exceeding 
five hundred pounds see colonial office circular despatches 
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seventh August nineteen twenty eleventh October nineteen- 
twenty and despatch twoninety of Seventeenth May nine¬ 
teen twentyone stop Governor in Council means executive 
council see Straits laws interpretation ordinance number 
one three one section two a writing. i 


DELAY. 


MM22. 
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Exhibit “C.” 


October 24, 1927. 


Mundell. Delay, Singapore: j 

i 

| 

Are making motion reopen case stop assume Governor 
never issued any general or special directions other than 
those mentioned your cable and consequently that Custo¬ 
dian unauthorized release Helm, Myer share j from charge 
stop Please cable verification immediately. j 

(tOUDEET. 

I 

l 

Exhibit “D.” | 

l 

i 

| 

i 

Postal Telegraph Cablegram, j 


Oct. 26,11927. 2217 


HOI 65 Singapore 92. 
CLT Treduoe New York: 


i 

Reference our telegram twentvsecond October for first 
word substitute* Secretary of State Stop Directions therein 
mentioned were only indications of policy which this Gov- 

I 

ernnumt adopted stop Property held by Custodian became 
subject to peace treaty charge only on thirtyifirst August, 
1921 bv order of Governor in Council under Trading 
29 with Enemy Amendment ordinance 19^5 and there¬ 
after no general directions for releasd of property 
from the charge were given in any case whatever stop 

Custodian had no authority release Belin, Meyer share cer- 

• * , 

tificates stop This answers your telegram twenjty-four Octo- 
her. I 


DELAY. 
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Messrs. Isielor J. Kresel, Bernard llershkopf, and Howe, 
JSwavze & Bradley, attorneys for plaintiffs in Equity No. 
402(51. and Mr. Dean Hill Stanley, attorney for defend¬ 
ants : 

Please take notice that the foreiroini' motion will he pre¬ 
sented to Mr. Chief .Justice McCov for consideration on 

% 

Friday, November 4, 1027, at tin* opening of Court or as 
soon thereafter as counsel can be heard. 

J. HARRY COYLXdTOX, 
SPENCER (JORDON, 

Attorneys for Plaintiffs in Equity 45881. 

Received a copy of the foreign n«r motion and affidavit 
November 1, 1927. 

j IIOWE, HILL & BRADLEY, 
Attorneys for Plaintiffs in Eqnifif 402(51. 
DEAN HILL STANLEY,* 

Attorney for Defendants. 

20 Affidavit in <>/>/ ins/fmn to .1 fnf/nji ft> Den}>cn. 

Filed November 19. 1927. 


■< 


j* 


•4. 


J* 


*- 




State ok New York. 

County of A 'nr York, ss ; 

Isielor .J. Kresel. bein'’ - dulv sworn, deposes and sa v s: 

I. I am one* of the attorneys for the above* named plain¬ 
tiff in the cause designated above as Eouitv No. 402.(51, 

• » • 

which was heretofore tried before* Mr. Chief .J usl ie*<* McCov 

• 

(if this Court to^vther with the cause* designated above as 
E«|uity No. 45SS1. I am familiar with the proceedings 
heretofore had herein, and 1 make* this affidavit in opposi¬ 
tion to the* motion of the attorneys for the* plaintiff in 
Equity No. 45SS1 for leave* to reopen the* said cause’s for 

tin* purpose* of inking further teslimonv therein. 

• • • 

II. The above* named causes have* huiir be*e*n pending in 
this Court. In Dee*e*mber of last year I was advised that 
I would have* to be re*ady to procoeel to trial therein, and 
the causes were thereupon set down for trial in .January 
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i 

of this vear. Under cir umstances of considerable incon- 
venience to my client and myself, l prepamj to try this 
ease in Jannarv. The trial began on Januajrv 25, 11)27, 
and was concluded February 3, 11)27. All applications for 
adjournment made by me were strongly opposed by my 
adversaries, and particularly by the moving pjarty herein; 

I 

and, at every turn of the case, it was impressed U])on the 

Uourt and me that no delav for anv reason would be 

• • 

tolerated. A night session became necessary ahd was held. 
I all but whollv lost the benefit of the testiihonv of Sir 

• i • 

1'. W’illes Uhitty, who was under pressing necessity 
:il to return to England; and, as it turned out, I did 
lose the benefit of his help and testimony with refer¬ 
ence to the “vestin*»; orders" made by the Ktjraits Settle¬ 
ments (Jovernor, to such an extent that it sejemed neces¬ 
sary to counsel for the liquidators to agree tljiat 1 should 
thereafter have the right to tile a certificate of Sir T. 

I 

Whiles Uhittv in that relation. The cases were subse- 
quently argued on February 23 and 26, 11)27, when the 

Uourt announced its decision in favor of mvj client. An 

• | 

application was then addressed to tin* Court for leave to 
reopen the cases, and, upon my objection, it wajs denied. 1 
shall hereafter revert to the occurrences upo|i the argu¬ 
ment of the cases; but, for the* present, 1 desiijo to submit 
that in those cases, even more than usual, j should tin* 
Uourt require of the moving- party the* utmost diligence*. 
A party who has hustled his adversary t<> the ujtmost, quite 
regardless of the consequences to his adversary's case, 
is hardly entitled to have his own laches and shortcomings 

I 

overlooked or condoned. 

111. The “vesling orders" were made* November 13, 
11)26. That was long after the* pleadings in my case were 
framed and four months after the bill of complaint was 
verified in the other case. There was nothing pi the* plead- 

. i 

ings to suggest that anv vesting orde»rs would be r<*lie‘<l 
npeni. The only issue tendered was that, unde»rj1h<* Sti'aits 
S<*lth*m<*nts orelinances, the liquidators appointed in the 
Straits Se*1tle*me*uts with respect to the trade of I>ehn, 
Meyer & Uompany, Ltd., were*, not merely localjliquidators 
entitled to take only the company's assets in jthe colony, 
but universal liquidators entitled to all the property of the 
company everywhere in the world. That wajs the only 
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issue wliicli I believed we would be called upon to 

meet at t he t rial. 

And dial was, in die be^inniii"; at least, tin* sole 

reliance of tin* liquidators in cause Xo. 4bSSl. Although 

tin* liquidators'j counsel had die vest ini'* orders in their 

possession all through the trial, they never breathed a 

word about thein in their opening address or until they 

offered them oij Januarv 21, lh27, after Sir T. Willes 

('hittv had >ailed for Kurland. 

• • 

The liquidators’ counsel e\'ideiillv believed that thev had 
a safe eambh* without recourse to the vesting orders. Thev 
had a prominent lawyer of tin* Straits Set 1 leinents, Mr. 
Mundell, who was here* to testify that, under tin- law of 
his colony, the liquidators were universal liquidators en¬ 
titled to lake :ij!l of the company’s property wherever 
situated. Thev were doubtless aware that l would have no 
lawyer from the Straits Settlements to offer in opposition. 

Thev did not know dial I had a 'letter written bv Mundell 
• ♦ 

himself in which he had. uiven the then liquidator a wholly 
contrary opinion: and that I had other letters showing that 
the Attornev (tenoral * * f the Sti'aits Set 1 leimmt s, its Weir- 
istrar of Companies and other public oflieials had also 
id von like opinions contrarv to that which MuikU‘ 1I was 
lot est i f v in 1 his case*. 

The liquidator."* counsel also deeim*d his position upon 
that score impregnable because hi* had the caretailv cooked 

4 • • 

up niliim* of a indue in the St rail" Settlements in this verv 

case, made in response to an r.r /urrfr application by Muu- 

iIt*!I. In the opening <»f the liquidators* counsel, that riding 

was declared to be conclusive evidence to show that 

the Straits Settlements liquidators were universal 

liquidators. It was not foreseen by them that, in the 

end. that rulinir would not even be permitted in evidence. 

• » 

Nor, apparently, was it realized by the liquidators’ counsel 
that, at the end of the case, M undell’s theories of the uni¬ 
versal character of the liquidators would be so discredited 

4 

and destroyed that it would no longer be possible even to 
aru'tie tin* point, and that thev would, finallv, have* to aban- 
don it altogether. 

I mention these matters in order that the Court mav 
n*alize how completely the liquidators have changed front 
in this litigation, and to the end that the Court mav realize 

w • 
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how improper and unju st it is that they should now he 
allowed to reopen the ease and to mend their hold once 
more. ! 

IV. I offered in evidence the certificates for tin 4 shares 

i 

of stock of Belin, Meyer & Company, Ltel.j, owned by 

Messrs. Laspe, Witthoefft and Lorenz-Meyer ajnd the stock 

certificate hook and the share resist e*r of tin 4 company on 

the verv first dav of the Irial, .January ‘Jo, 1 f>l27. Mundell 

and tin 4 liquidator Clarke were present when that occurred. 

Tliev knew at that verv tinu*, that those documents had 
• • 

been turned over to Mr. Overheck, the agouti of Messrs. 

^ ' i 

i 

Laspe, Witthoefft and Lorenz-Meyer, by tliei liquidators 
with the consent of the Alien Property Custojlian. Mun- 
d( 4 ll virtuallv so declarer! when 1 cross-examined him on 
February 2, lf>27 (stenographer's minut( 4 s, pp. Sl() -11). 
The next dav he sought to modifv his admission and <h 4 - 
elared that lie had only information on that sejon* and not 
knowledge (iff. pp. 1004-7), lOlo 20). He testified that he 
had caused a search for tlie stock certificates and I lie stock 

i 

register to he made in tin* Straits SellIcmcntjs before lie 
sailed ( iff. p. 100o). I 

04 Cl earl v Ik 4 knew, be i forc In 4 came tolthe Cnited 

States, that those documents were important ; par¬ 
ticularly must lie have realized their importance in view of 
tin 4 fact that he knew of tin 4 vesting orders, made in Novem¬ 
ber preceding tin 4 trial, which In 4 was then briij^ini 4 - to Ihe 
Cnited States. I 

Whether he knew of his own knowledge, or by informa¬ 
tion from others, that the share certificates and ihe register 

I * 

liad bec 4 ii surrendered to Ovorbeek, tin 4 ai* , ( , nt|of Messrs. 

* j 

Laspe 4 , Witthoefft and Lorenz-Meyer, il was k*«jua 11 y his 

dutv then—before lie* ever came to this count rv to aid in 
• !• 

tin 4 trial of these cases—to learn all tin 4 facts! pertaining 
thereto. Tie was not a mere 4 expert on foivion law: lie 4 
was the 4 liquidntors ? lawyer and the attorne 4 y| in fact of 
the Straits Settlements Alien Property Custodian. (S< 4 < 4 
Fxhibit 27 of Ihe liquidators.) If lie* failetl lie do tied 
even after his search revealed ihnt the 4 share jeertiticatos 
and the* stock register were not in the 4 colony, it: was either 
a wilful or nei»'li^ent omission; and the consequence the*reof 

j 

should fall upon the liquidators and not upon! my clienl. 


! 

i 
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V. During the trial, my associate, Mr. Hershkopf, and I 
asked Mr. Clarke, tlie liquidator, in the court room whether 
Ik* knew how the share certificates and the hooks in ques¬ 
tion came to he turned over to Mr. Overheck, and he pro¬ 
fessed complete ignorance on the subject. After the trial 
was over, hut before the cause came on for argument, 1 
received from abroad a copy of a letter written on Decem¬ 
ber 7, l!>2b, bv Mr. C. V. l>aih*v, who is Mr. Clarke's co- 

• • 

iioiiidator, to M r. ()verbeck. flu* original of that letter lias 

i * 

since* conn* into mv hands. It reads as follows: 


M- 
* )» ) 


“7th December, lt)2(> 


11. ( h erbcck, Ksq., 

X. V. I>elm Meyer Handels Maatschappij, 
Datavia. 


Dear Mr. ()\T.imKe’K : 

With relereiice to the cabh* which Mr. Clarke* sent to von 

at Manila, reouestinir von to return tin* Register of Mem- 

hers and Directors and Share* Certificates taken bv vou on 

• • 

the 14th Februarv. 1P27>, 1 wish to assure vou that the 

words 'taken bv vou' were not intended in anv olTe»nsive 

manner. The telegram was de*spatcln*d tin* day on which 

Mr. t’larke eot married, and a few hours onlv be*fore* his 

* • 

departure for America, and lie was really too rusheel to be* 

able to choose his words cared ally. I la* cabh* intended to 

refer to the documents delivered to vou, to which action 1 

find, from correspondence in our ollice*, the* ('ustoelian of 

Knemy IVoperD in Singapore* a.uived. 

I shall be* idad to lu*ar from vou that this removes anv 

• • 

misunde*rstandinu: which mav have e*xiste*d. 

Yours sincerelv, 

V. DA ILKY." 

As tiie* (’oiirl will observe*, this lette*r shows (1) tliat, so 
far from beinu' in ignorance coiie’ernin.if tin* share* e*ert iticate*s 
and book in ouestioti, Clarke knew all about them; (2) that 
a few hours be*fore* he h*ft foi* this country to be* pre*se*nt at 
the* trial of these* e*ase*s. lie* had himself cabh*el Mr. ()ve*rbeck 
to return the* ve*rv share's anel the* \e*rv register, and (.*’>) that 
correspondence it) the* office of the liquidators, that is, in 
Clarke's own ollice, tolei all about it. 
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i 

I tried to find Clarke, both in 'Washington andjXew York, 
in order to subp<cna him to attend before thin Court on 
February 22, 1927, and explain, under oath, how—in the 
faee of that letter and his oable therein referred to—be 
could tell me and Mr. flershknpf that he knew nothing at 
all about the share certificates and the register given t(> 
Mr. Overbeck. But Clarke had then left jthe United 

l 

2C> States. If Clarke had not told uu» that In* knew noth¬ 
ing about the matter, I would have swonji him as a 

i 

witness and proved the facts bv him. But he savj lit to con- 
vev to me the impression ho did. He then doomed it in Ihe 

I 

interest of the liquidators and the Straits S|et1 lements 
authorities to suppress the fact. (Obviously tin* liquidators 
then elected to take their chance. I submit thatj, now that 
the liquidators have lost, they may not complain, j 

VI. Upon the argument on February 22, 1927,1 1 laid the 
copy of the above letter before the Court and j explained 
why 1 thought it should bo admitted. Thu liquidators ob¬ 
jected a nd tin* < Y>urt sustaiiHM 1 their object ion and tin* letter 
was excluded. (See the stenographer's minutesj pp. 11-14- 
7)8.) In excluding that letter, ihe Court then said to me 
( uL p. 117)(>): “Xow all that I could sav is that if you want 
to make a motion to re-open Ihe ease and taljie further 
testimonv 1 will entertain it." I answered (/7/.):i“I would 
not ask your Honor to re-open the case for that purpose. 1 
do not want to delay the disposition of the case. | It would 
mean a delav of months." 

The liquidators' counsel were, al that very moment, fully 
advised of mv contention concerning the effect of jlhe retinal 

• * i 

of the share certificates and tin* register. I had previously 
stated mv views on that score and my purpose ( i< /j. p. 114(i). 
If they wanted 1o meet me more fully on that subject, and 
desired further proof- in that relation, then, if uvejr, was the 
time to apply to tin* Court to re-open tin* cases. But, never¬ 
theless. when I declined 1<> ask that relief myself, the 

i 

liquidators* counsel stood by in silence, perfectly rivalling to 

faka* the benefit of the exclusion of Ihe Idler and mv 
• • ■ * 
27 failure to apply for a re-opening of Ihe cases, ob¬ 
viously because thev thought that then* wais nothing 
in my point. Xow that the Court has held otherwise, they 
regret their gamble. j 

1 submit that thev and their clients then deliber/aelv 

• i * 

accepted the situation and may not now complain, j 


i 
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VIT. That that is true, is clear when one recalls what oc¬ 
curred in this Court after the Court had announced its 
opinion in my favor. The following colloquy took place 
(stenographer's minutes, pp. 14f>7-8) : 

Mr. Doing: If your Honor please, may 1 ask that if the 
case is to turn upon the effect of these certificates being in 
tin* hands of these Germans, that I have leave to reopen 
the ease to prove how they came to he so held? 

Then* is no evidence in this case as to how thee came l>v 

• • 

them. The papers say nothing. I submit that ease should 

not go off on the.merits in that wav without some evidence 

upon tin* subject at first hand in the case. It is not fair 

to anvbodv concerned, I am sure. 

• • 

Mr. I\resel: This is a late day, your Honor, to speak of 
the fairness of this matter. I have kept my temper under 
great temptation to speak my mind in reference to those 
liquidators, particularly Mr. Clarke, who, I have believed, 
knew just how these stock certificates had been handed over 
to us, that he consented to it, that that consent is in writing, 
and that when I spoke to Mr. (’larke in this court room he 
denied knowing anvthing about it. And vet, according to 
the letter which I showed your Honor a copy of and which 
I undertook to produce tin* original of, when he was on his 
wav over here for the trial of this case Ik* knew all about the 
return, because lu» sent a telegram to Mr. Overbook demand¬ 
ing the return of tho certificates. 

“As I say, it is. too late now to ask to reopen the case to 
prove* what the facts are. The facts are as Mr. Mundell 
said, before In* had a change of heart, that these stock certifi¬ 
cates were returned to us by the liquidator, and that he 
thought it was done* with tin* knowledge and consent of the 
custodian. Then he came back and said, ‘While it is true 
that that is what 1 think. I want von to know that I am not 
saying it upon my own knowledge; I was told so/ I think 
that is sufficient/’ 

It is impossible, I submit, to read the foregoing remarks 
of Mr. Doing, one of the counsel for the liquidators, 
38 without realizing that the reason he wanted to re- 
open the case was merely because the Court had 
treated as of weight evidence which he had, until then, been 
sure would be held worthless. His disappointment in that 
respect is hardly a sufficient reason for re-opening the cases. 
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VIII. ITieler tlie Straits Settle*ments Cleai*inu: Office 
(Amendmemt) Ordinance, 1921, it is a crime, punishable by 
tine and imprisonment, for anv ne*rse>n wronu*fullv to sur- 
render n]) property subject 1<> the* tn»aty cbariroj Notwith¬ 
standing that, it is now the purpe>se of the* liquidators to 
attempt to show that both the liquidators and the Straits 
Settlements Custo/ian of Knemy Property we*refc guilty of 

that crime. ! 

| 

Before the Court may pe*rmit tliat. it is submitted that 
there should be* tin* strongest and e*h*are*st proof. The Court 
will, however, look in vain for any affidavit of any person 
which measures up to that slandard. There is no affidavit of 
tlie Ciovernor, nor of the Custodian. 'The affidavit of Mr. 
Coudert is mere hearsav. Il re»lie*s on unsworn (fableirrams 
re*e*e*ived from the witness Mundell. In view of the manner 
and extent to which Muudell was discredited in this case 
when he n*ave> sworn testimony, it is submitted that his me»re 
unsworn declarations art* worthless, pariieularlv when their 
purport and effect are to fix criminal responsibility upon 
his own client, the former liquidator Whitaker, and the 
Strails Settlements Custodian of Knemy Property. 

IX. The facts, which tin* liquidators' counsel now say 
were discovered by them only in October of this year, were 
or should have been, I submit, in the knowledge of the* 
liquidators, tin 1 Straits Settlements Custodian, Mjmdell and 

his firm, and (larke, lone,* be fori* the 1 rial of this suit 

39 commenced. The information which coujisel claim 

onl v recent I v to have obtained bv cable*, eiould have* 

been obtained anv time bv cabling Mr. Baih*v, (Markers co- 
• • • * * • * 
liquidator, as is apparenl from Bailey's le*ft<*r te>| ()verbeck 

I 

quoted above*. I 

W h<*n I <»f*!*<*u<*< 1 tin* stock ce*rtificate»s and the* share 
i*e»i»*iste*r in <*viele*no<» on tin* ve*rv first elav e>f tin* trial, danu- 

* • • j . 

arv 2o, 192e, Muneh*ll, who had se‘arche*d ten* fhe>se* verv 

• i • 

documents before* In* h*ft Singapore*, must have jwondered 
how we* liael the>s<* documents. As Mr. Baih*v's lefjei* sinews. 
Clarke kne*w all about that, and e*ould have* te>I<jl Muudell 
anel the* either e*ouns<*l fen* tin* liquidators. In ajny event, 
however, in January, 1927, at the* latest, the* l3quielale>i\s 
were put upon the*ir inquiry in that regard. If they eliel not 
pursue it then, it was their neglect or laches. j 
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X. Five matters arc set forth hi the motion which the 
liquidators would desire to develop on the re-hearing. it 
one were granted. 

(a) First, it is stated that “the stock certificates were 
not in fact turned over to the authorities of the Straits 
Settlements pursuant to the Treaty of \ ersailles, as was 
assumed hv the ('ourt. * * 

'That circumstance is wholly immaterial. It is of no con¬ 
sequence how the stock certificates were turned over to the 
Straits Settlements authorities. The important fact is that, 
irrespective of how they came to get them, the Straits Set¬ 
tlements authorities voluntarily relinquished them to their 
owners. 

The true facts in respect of the circumstance in question, 
were, moreover, made clear at the trial. Thus, on MumlelFs 
cross-examination it was brought out that, when he 
40 had previously referred to subdivision 10 of the an¬ 
nex to Article 2'JS of the Treaty of Versailles, he had 
not meant to imply that the stock certificates were in 
(Jermany when this 'Treaty was made (Stenographer's 
minutes, pp. 800 to SlO). It was thus apparent that they 
could not come within that provision of the Treaty which 
required tin* surrender, within six months after the treaty 
was made, by (Jermany to the Allies of certain specified 
securit ics. 

The inapplicability of that 'Treaty provision was again 
made clear by me, to the court at the conclusion of the case 
(see stenographer's minutes, pp. 1404 to 1405), where L 
said: 

“Your Honor will recall, Mr. Mundcll testified that (that 
provision) had no application here, because that was con¬ 
fined to the six months period after the signing of the 

treatv and referred onlv to stock certificates in Germanv. 
• • • 

'These* were not in Germanv." 


There is, it is submitted, no useful purpose in seeking 
proof on this scon*: the exact facts were before the Court, 
and tin* whole subject is irrelevant. 

(Is) The second matter referred to in the moving papers 
is that “the liquidators did in fact turn over the certificates 
to the German stockholders, as found by the Court.” That 
is true: it appears in the record: it was found by the Court 
and no re-hearing is necessarv for that. 
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(c) The third matter referred to in the moving papers 
is that “the Custodian did in fact consent td such turning 
over, as assumed by the Court.” That may all be con¬ 
ceded. It does not help the moving parties; it but 
strengthens the c*ise for my client, and it is ho ground for 
re-opening the case. j 

41 (rl) The fourth matter referred to in the mov¬ 
ing papers is that “this act of the Custodian * * * 

was not done under the direction of the Governor in coun¬ 
cil.” If that be so, it was, we submit, inexcusable negli¬ 
gence for the moving party not to have adduced that proof 
upon the trial, and it is now too late to permit it. The 
liquidators knew that the stock certificates lijad been per¬ 
mitted bv the Straits Settlements authorities;to go out of 
the Straits Settlements back to their owners.! They knew 
that that spelled relinquishment of the Treaty charge. If 
thev were going to claim the contrary, if thev were going 

* <_ 7 m / 7 *j O o 

to lay the vesting orders before the court and claim any¬ 
thing under them, it was their obvious duty to dome to trial 

v_» / V 

armed with whatever proof was necessary tp show that 
the treaty charge had not in fact been validity relinquished. 
Thev and their counsel, however, deliberately elected not to 
bother about that proof, which was always open to them 
and matter of record in Singapore. That majv^have been 
a mistake of judgment, but it cannot be remedied now. 
Thev mav not mend their hold after decision. | 

Again, as has already been noted, this claim that the 
Custodian surrendered the stock certificates (without au¬ 
thority, in effect charges him and the liquidator! with crime. 
There is no proof before the court sufficient, either in 
character or quantum, to support such a charge or to war¬ 
rant the court in such an inference. Every consideration 
of law and comity, we submit, requires the court to uphold 
the regularity and legality of the official action of such high 
public officials as the Straits Settlements Custodian and 
liquidator. j 

(e) The final matter referred to in the moving 

42 papers is that “this act of the Custodian'did not re¬ 
lease the charge on the shares in question.” That 

is merelv an unsupported inference or conclusion of law of 


3—4760a 
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the moving party; it is manifestly no proper ground for re¬ 
opening the case. 

XI. I earnestly submit that the motion to re-open the 
cases should he denied. It is tainted with inexcusable 
laches; it is nothing but a belated effort of the liquidators 
to mend their hold; it is another attempt by Mundell and 
Clarke to thwart justice, their prior efforts to mislead the 
Court having failed, and it is unfair. 

I SI DOR J. KRESEL. 

Sworn to before me this 16th day of November, 1927. 
[notarial seal. ] LORETTO T. CONROY, 

Xofary Public, Kings County. 

Clerk's No. f>98. Register's No. 9223. 

Cert, tiled in N. Y. & Nassau ('os. 

N. Y. Co. Cl'k's No. 433. Reg. No. 9324. 

Commission expires March 30, 1929. 

43 Final Decree. 

Filed Januarv 24. 1928. 


This cause came on to Ik* heal’d at this term and there¬ 
upon, upon consideration thereof, it is by the Court this 

24th dav of Januarv, 192S, 

• • 

Adjudged, ordered, and decreed that tin* Alien Property 
Custodian and or the Treasurer of the United States pay 
to Emil \Y. Martens, as attorney in fact for the plaintiff, 
Helm, Meyer & Co. Ltd., the money held by the Alien Prop¬ 
erty Custodian and or the Treasurer of the United States, 
in trusts Nos. 00219, 7)0237), 7)0230, and 7)0238, after deduct¬ 
ing therefrom all necessary and lawful expenses incurred 
by the Alien Property Custodian in the administration and 
protection of said trusts, and it appearing unto the Court 
that there have accured in tin* Treasnrv of the United 
States certain earnings upon funds held in the Treasury 
of the United States under the provisions of the Trading 
with the Enemy Act, and that the plaintiff herein is en¬ 
titled to a portion oif said earnings in the amount of $50,- 
788.43, minus lawful expenses in the amount of $677.17, or 
a total of $50,111.26, it is further, 
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Adjudged, ordered and decreed that the Treasurer of 
the United States pay to the said Emil W. Martens, as 
attorney in fact for Helm, Mover Co. Ltd., the sum of 
$50,111.2(1, the same being the proportionate Share of the 
plaintiff in earnings upon moneys held in the Treasury of 
the United States under the provisions of tjie Trading 
With the Enemv Act. ; 

WALTER I. McCOY, 

Chief Justice. 

I consent to the above as to form. i 

DEAN HILL STANLEY, j 

Attorney for Defendants. \ 

\ 

j 

i 

44 From the foregoing decree Howard Sutherland as 
Alien Property Custodian and Frank White as 
Treasurer of the United States, the defendants in this cause, 
note an appeal in open Court to the Court of jAppeals of 
the District of Columbia. 

WALTER I. Mc<bOY, 

Chief Justice. 

i 

Assignment of Errors. i 

i 

i 

Filed February 11, 1928. i 


*• 


# 


Now come the defendants, Howard Sutherland, as Alien 

i 

Property Custodian, and Frank White, as Treasurer of 
the United States, by their attorney, Peyton Gordon, Esq., 
attorney of the United States in and for the District of 
Columbia, and file the following assignment of erjrors to the 
decision and decree of the Court upon which thejy will rely 
upon their appeal in this case: 

i 

(1) That the Court erred in adjudging, ordering and 
decreeing that the Alien Property Custodian, jhid/or the 
Treasurer of the United States, pay to Emil W. Martens, 
as attorney-in-fact for the plaintiff. Helm, Mcy^r & Com- 
pany. Ltd., the money‘held by the Alien Property iCustodian 
and V>r the Treasurer of the United States, in trusts Nos. 
50219, 50235, 50236, and 50238, after deducting Itherefrom 
all necessary and lawful expenses incurred by j the Alien 
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Property Custodian in the administration and protection 
of said trusts, and in further adjudging, ordering and de¬ 
creeing that the, plaintiff herein is entitled to the sum of 
$50,111.26, representing the proceeds of a portion of 
45 certain earnings accrued upon funds held in the 
Treasury of the United States under the provisions 
of the Trading with the Enemv Act. 

(2) That the Court erred in adjudging, ordering and 
decreeing that the Treasurer of tlie United States pay to 
Emil W. Martens, as attornev-in-fact for Bohn, Mever & 
Company, Ltd., the sum of $50,111.26. 

(3) That the Court erred in not adjudging, ordering and 
decreeing that the plaintiff is not entitled to recover from 
the Alien Property Custodian and/or the Treasurer of the 
United States any money or other property of any kind, 
character or description. 

(4) That the Court erred in deciding, holding, adjudging, 
ordering and decreeing that Emil Martens is or was at- 
torney-in-fact for Bolin, Meyer & Company, Ltd. 

(5) That the Court erred in not adjudging, ordering and 
decreeing that Emil Martens was without author'dv to in- 
stitute this suit on behalf of Belm, Meyer & Company, Ltd. 

(6) That the Court erred in admitting into evidence over 
the objections and exceptions of the defendants on the 
ground that the same were immaterial, irrelevant, and in¬ 
competent, Exhibits Belm, Meyer & Company, Ltd., Xos. 14 


to 17. inclusive, and Xos. If) to 31, inclusive. 

(7) That the Court erred in admitting into evidence over 
the objections and exceptions of the defendants on the 
ground that it did not appear that the persons signing said 
document, which purported to be a power of attorney from 


Belm, Meyer & Company, Ltd. to Emil \V. Martens, were 
authorized by Belm, Meyer Company, Ltd. to execute the 
said power of attorney. Exhibit Belm, Meyer & Company, 





46 (8) That the Court erred in not adjudging, order¬ 

ing and decreeing that the claim herein is made on be¬ 
half of the enemy stockholders of Belm, Meyer & Company, 
Ltd., that the suit herein was being prosecuted on behalf 
of said enemy stpckholders, and that the benefits sought 
to be obtained by said suit would accrue directly to the 
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i 

enemy stockholders of said Belm, Meyer & Company, Ltd. 
and not to Belm, Meyer & Company, Ltd., a! corporation 
organized under the laws of the Straits Settleipents. 

(9) That the Court erred in not adjudging, ordering, and 
decreeing that there was no evidence to show that the 
Straits Settlements, a Crown colony of the United King¬ 
dom of Great Britain and Ireland, in like cdse, extends 
reciprocal rights to citizens of the United States. 

(10) That the Court erred in not adjudging, ordering 
and decreeing that the evidence in the case showed that the 
Straits Settlements, a Crown colonv of the United King- 
dom of Great Britain and Ireland, does not in like case ex¬ 
tend reciprocal rights to citizens of the United States. 

(11) That the Court erred in not adjudging, ordering, 
and decreeing that the plaintiff herein was not’entitled to 
institute a suit under Section 9 of the Trading with the 

i o 

Enemy Act as amended, because it does not ajppear that 
the Straits Settlements, a Crown colony of jhe United 
Kingdom of Great Britain and Ireland, in like cgse extends 
reciprocal rights to citizens of the United States. 

(12) That the Court erred in not adjudging, ordering 
and decreeing that it was without jurisdiction of the sub¬ 
ject matter of this suit. 

(13) That the Court erred in not adjudging, order- 
47 ing and decreeing that the evidence showed that the 
plaintiff had not established a cause of action in 
equity under the terms and provisions of Section 9 of the 
Trading with the Enemv Act as amended. I 

(14) That the Court erred in not adjudging, ordering 
and decreeing that the amended bill of complaint be dis¬ 
missed. ! 

PEYTON GORDON, I 

l 

Attorney of the United States, in 

and for the District of Columbia. 

i 

| 

Received a copy of the foregoing Assignment jof Errors 
this 11 day of February, 1928. j 

CHAS. H. BRADLEY, 

I / 

Attorney for the Plaintiff. 


3S 


H. SUTHERLAND ET AL. VS. BEHN, MEYER & CO. 


Designation of Record. 
Filed February 11, 1928. 


The Clerk will please prepare the record on appeal in 
the above entitled cause, and include therein the following: 

(1) The bill of complaint tiled on July 28, 1922. 

(2) Stipulation relative to the amendment of the bill 
of complaint tiled March 23, 1923. 

(3) Answer to the amended bill of complaint tiled by 
the defendants. 

(4) Final decree dated January 24, 1928. with notation 
of appeal at the foot thereof. 

(5) Assignment of Errors. 

(b) Stipulation allowing same statement of evi- 
48 deuce in Equity 45881 and Equity 40361. 

(7) Stipulation allowing reference to Statutes in 
addition to printed record. 

(8) Statement of evidence with proof of service thereof 
upon counsel for the plaintiff. 

(9) Memorandum of filing and submission of statement 
of evidence, and of approval of same, and memoranda of 
anv orders extending time or other orders in connection 
therewith. 

(10) This designation of record. 

PEYTOX (SORD0X. 

Attorueg of the Ended States in 

and for the District of Columbia, 

• • 

Attorney for Defendants. 

Receipt of a copy of the foregoing Designation of Record 
acknowledged this 11 day of February, 1928. 

(TIAS. II. BRADLEY, 

At tome i) for the Plaintiff. 

Stipulation as to Statement of Evidence. 

Filed February 14, 1928. 


* 


* 


It is stipulated that a statement of evidence may be filed, 
settled and approved in either one of the above-entitled 
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l 

cases and that such statement of evidence so lilecl, set tied and 
approved may be used on the appeal in the other case with 
the same effect as if it had been filed in the other case and 
that such statement of evidence may be used in both cases 
without the necessity of filing a separate statement 
49 of evidence in each case. j 

i 

HOWE, SWAYZE & BRADLEY, 

By ISIDOR J. K RES EL, | 

Attorneys for Plaintiff in Equity j No. 40361. 

COVINGTON, BURLING & RUB LEE, 
Attorneys for Plaintiff in Equity So. 45881. 
DEAN HILL STANLEY, ' I 

Attorney for Defendants in B\oth Cases. 


Memoranda. j 

» j 

I 

February 14, 1928.—Statement of Evidence and notice, 
filed. | 

March 2, 1928.—Time to file amendments to Statement of 
Evidence extended to March 21, 1928. j 

i 

March 21, 1928.—Proposed amendments to Statement of 
Evidence, filed. ! 


Additional Designation of Record. 
Filed M*rch 28, 1928. 


# 






It is stipulated between counsel for the plaiijitiff and de¬ 
fendants in the above entitled cause that in the preparation 
of the record on appeal there shall be included in addition 

to the matter heretofore designated, and!the Clerk is 

• 1 # 

50 requested to include in said record, the following: 

3 (a). Motion to reopen case to allow tjhe taking of 
further testimony; affidavit (1) and exhibit (5) filed Novem¬ 
ber 1, 1927 complete. j 

3 (/>). Affidavit of Isidor J. Kresel filed November 19, 
1927 complete. i 

IIOWE, HILL & BRADLEY, 

Attorneys fof Plaintiff. 

A DEAN HILL STANLEY, 

Attorney for Defendants. 




i 
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Memorandum. 

March 28, 1928.—Statement of Evidence submitted, ap 
proved and made of record. 

51 Stipulation Allowing Reference to Statutes. 

Filed March 28, 1928. 


It is hereby stipulated and agreed by and between the 
attorneys for the respective parties herein that the trea¬ 
ties, statutes orders and ordinances of Great Britain and 
of the British Crown Colonv of the Straits Settlements 
which were introduced in evidence from official publications 
upon the trial of this suit may be referred to and quoted 
from in the briefs of the parties upon the appeal herein 
with the same force and effect as though the said treaties, 
statutes and ordinances and each of them were printed in 
full in the statement of evidence in the record on appeal 
herein. 

Following is a list of said treaties, statutes and ordi¬ 
nances : 

Straits Settlements. 

4 ‘The Alien Enemies (Winding Up) Ordinance 1914." 

Ordinance Xo. XXIX, 1914. 

“The Alien Enemies Winding-Up (Amendment) Ordi¬ 
nance 1915.” 

Ordinance Xo. I, 1915. 

“The Alien Enemies Winding-Up (Further Amend¬ 
ment) Ordinance 1915.” 

Ordinance Xo. XIX, 1915. 

‘‘The Alien Enemies Winding-Up Amendment Ordi¬ 
nance 191(b” 

Ordinance Xo. 16, 1916. 

“The Alien Enemies Winding-Up Amendment Ordi¬ 
nance 1917.” 

Ordinance Xo. 6, 1917, 


H. SUTHERLAND ET AL. VS. BEHN, MEYER j& CO, 


41 


“Consolidated Alien Enemies (Winding-Up) Or- 
52 dinance.” j 

“Trading with the Enemy Ordinance i.914.” 
Ordinance No. XXV, 1914. ! 

7 i 

i 

“The Trading with the Enemy (Amendment!) Ordinance 

1915. ” ‘ | 

Ordinance No. IV, 1915. j 

I 

“The Trading with the 4 Enemy (Further Amendment) 
Ordinance 1915.” j 

Ordinance No. X, 1915. I 

i 

“The Trading with the Enemy Amendment Ordinance 
(No. 3) 1915.” ' [ 

Ordinance No. XXX, 1915. j 

i 

i 

i 

i 

“The Trading with the Enemy (Amendment) Ordinance 

1916. ” ' ‘ | 

Ordinance No. 5, 1916. j 

! 

“The Trading with the Enemy (Further Amendment) 
Ordinance 1916.” I 

Ordinance No. 15, 1916.” j 

i 

! 

. i 

“The Trading with the Enemy (Extension jof Powers) 
Ordinance 1916.” j 

Ordinance No. 2, 1916. I 

7 ! 

i 

“Alien Enemy Property Restrictions Renjioval Ordi- 

i 

nance.” j 

Vol. 4, p. 1013, Laws of Straits Settlements, Revised 
Edition, 1926. j 

i 

i 

“The Clearing Office Ordinance 1920.” j 

Ordinance No. 18, 1920. | 

i 

i 

I 

“The Clearing Office Amendment Ordinance 1921.” 
Ordinance No. 7, 1921. 

I 

i 

“The Clearing Office Amendment Ordinance No. II, 

1921.” ' | 

Ordinance No. 22, 1921. 

* i 


i 
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“The Companies Ordinance 1880/’ 
Ordinance Xo. 5,1889. 

“The Companies Ordinance 1915.” 
Ordinance Xo. 25, 1915. 
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“The Companies Ordinance, Xo. 155.” 

Yol. IV, p. 424, Laws of Straits Settle¬ 
ments, Revised Edition, 1926. 


“The Companies Ordinance, 1923—Ordinance 
1923. ’ ’ 

“The Interpretation Ordinance 1912.” 

Ordinance Xo. 6, 1912. 


“The Interpretation Ordinance, Xo. 131.” 

Yol. Ill, p. 855, Laws of Straits Settlements, 
vised Edition, 1926. 


13 of 


Rc- 


“Ordinance III of Ordinances of 1926." 
“Crown Straits Ordinance.” 

Ordinance Xo. 22, Yol. I, p. 277, Laws 
Settlements, Revised Edition, 1926. 


of Straits 


“The Treatv of Yersailles.” 


Great Britain. 

“The Trading with the Enemy Act, 1914.” 
Oh. 87, 4 & 5 Geo. Y. 


4 4 


The Trading with the Enemy Amendment Act 1914.” 
Oli. 12—5—Geo. Y. 


“The Trading with the Enemy Amendment Act 1915.” 
Oh. 79—5 & 6 Geo. V. 


4 4 


The Trading with the Enemy Amendment Act 1916.” 
Oh. 105—5 & 6 Geo. Y. 


“The Trading with the Enemy Amendment Act 1918/ 
CIi. 31—8 & 9 Geo. Y. 


“The Treaty of Peace Act 1919.” 
Ch. 33—9 & 10 Geo. V. 
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“Treaty of Peace Order 1919.” ! 

“Treaty of Peace (Amendment) Order 1920.” 

“Treaty of Peace (Amendment Nlo. 2) Order 

54 1920.” * ! 

“Trading wth the Enemy (Custodian Direction) 
Order 1921.” ' * | 

“Proclamation of September 14, 1915.” 

“Treaty of Peace (Amendment) Order 1921." 

“Treaty of Peace (Amendment Xo. 2) Ord<j>r 1921.” 
“Treaty of Commerce & Xavigation of Germany and 
England, December 2, 1924." I 

Dated February 28, 1928. j 

COVING TO X, BURLIXG & RUBLEE, 
Attorneys for Plaintiff in Equity No. 45881. 
HOWE, HILL & BRADLEY, j 
Attorneys for Plaintiff in Eavity \No. 40361. 
DEAX HILL STANLEY, ‘ ' j 

Attorney for Defendant^. 

i 

i 

55 Supreme Court of the District of Colombia. 

i 

United States of America, i 

District of Columbia , ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court, 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 54, both inclusive, jto be a true 

i 

and correct transcript of the record, according Ito directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause Xo. 40361 in Equity, wherein Behn, 
Meyer & Company, Limited, is Plaintiff and jThomas W. 
Miller, as Alien Property Custodian of the Ujnited States 
and Frank White, as Treasurer of Ihe United States are 

i 

Defendants, as the same remains upon the files and of 
record in said Court. j 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st dav of Mav, 1928. ! 

i 

I 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNING^ 


AM, 

Clerk. 


i 



44 


H. SUTHERLAND ET AL. VS. BEHN, MEYER & CO. 


56 In the Supreme Court of the District of Columbia, 

Holding an Equity Term. 

Equity. Xo. 40361. 


Behn, Meyer & Company, Ltd., Plaintiff, 



Howard Sutherland. Alien Property Custodian, and Frank 
White. Treasurer of the United States, Defendants. 


and 


Equity. Xo. 45S81. 

Bern. Meyer & Company, Ltd., 

v. 

Howard Sutherland. Alien Property Custodian, and Frank 
White, Treasurer of the United States, Defendants. 

Statement of Evidence. 

m 

57 In the Supreme Court of the District of Columbia, 

Holding an Equity Term. 

Equity. Xo. 40361. 

Behn, Meyer & Company. Ltd., Plaintiff, 

v. 

Howard Sutherland. Alien Property Custodian, and Frank 
White, Treasurer of the United States, Defendants. 

and 


Equity. Xo. 45881. 

Behn, Meyer & Company, Ltd., Plaintiff, 

v. 

Howard Sutherland. Alien Property Custodian, and Frank 
White, Treasurer of the United States, Defendants. 

Statement of Evidence. 

Be it remembered that the above entitled causes came on 
for hearing before Mr. Chief Justice Walter I. McCoy 


I 


H. SUTHERLAND ET AL. VS. BEHN, MEYERi & CO. 


45 


January 25, 1927, and thereupon the following proceedings 

i 

w’ere had. j 

The plaintiff in Equity No. 40361 was represented by Mr. 
Isidor J. Kresel and Mr. Bernard Hershkopfj. The plain¬ 
tiff in Equity No. 45881 was represented by Messrs. Fred¬ 
eric R. Coudert, Malilon B. Doing and Spejicer Gordon. 
The defendants in both cases were represented!by Mr. Dean 
Hill Stanley, Special Assistant to the Attorney General. 

Opening* statements were made by Isijor J. Kresel 

58 for the plaintiff in Equity No. 4036i, Spencer Gordon 
for the plaintiff in Equity No. 45881, ajid Dean Hill 

Stanley for the defendants in both cases. Counsel stated 
the substance of the pleadings and explained that Equity 
No. 40361 and Equity No. 45881 constituted tw*o suits, each 
brought in the name of Belni, Meyer & Company, Ltd., which 
counsel had agreed to have tried together owing to the fact 
that the plaintiffs in both cases w*ere attempting to recover 
the same funds and owing to the fact that much of the 
testimonv in each case v*ould be material in the other case. 

• i 

Mr. Kresel handed the court a form of order which counsel 

I 

had agreed to as follows: 

These cases came on to be heard, and it is oh this — dav 

i j 

of January, 1927, ordered as follows: j 

(1) That the above entitled causes be, and the same are 
hereby, consolidated for the purpose of trial, j 

(2) That testimony on behalf of the plaint ijff in Equity 

No. 40361 will be heard first, to be followed by testimony 
on behalf of the plaintiff in Equity No. 45881' that there¬ 
after there shall be testimony on behalf of the defendants 
in both cases, to be followed by rebuttal testimony in the 
same order, i 

(3) That either plaintiff shall have the riglit to specify 
any testimony offered by the other plaintiff and have 

59 the court consider the same in support of the case of 
the plaintiff so specifying; that the defendants shall 

have the right to specify any testimony offered by either 
plaintiff and have the court consider the same iii support of 
their defense in either case, ' 

(4) That the plaintiff in each case and the defendants 

l 

shall have the right to cross-examine the witnesses of the 
other plaintiff as to any matter adduced, and each plain¬ 
tiff is to have the right to cross-examine all of the witnesses 
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of the defendants and all parties shall have the right of 
objecting to any proof offered by any of the other parties. 

(5) That closing arguments shall be made in the follow¬ 
ing order (1) by plaintiff in No. 40361: (2) by plaintiff in 
Xo. 45881: (3) by defendants in both cases; (4) by plain¬ 
tiff in Xo. 45881 and (5) by plaintiff in Xo. 40361. 

The court stated that this proposed order might be 
filed as a stipulation, that it would not be necessary to 
sign it. 

60 Subsequently in the trial of the case at the con¬ 

clusion of Mr. Gordon's cross-examination of Mi-. 
Laspe, the following occurred: 

Mr. Stanley: Xow, may it please the Court, I am a little 
in doubt as to the meaning of this stipulation here. As far 
as Mr. Gordon has examined the witness as to these va¬ 
rious branches, I want to adopt his examination as my own. 
I do not know whether that is the course under the stipula¬ 
tion. 

Mr. Gordon: That can be done. 

The Court: These cases were consolidated for hearing. 
Whatever is relevant to both goes into both. 

Mr. Kresel: Well, the stipulation, your Honor, is some¬ 
what more definite. The stipulation is that each plaintiff 
may take advantage of any proof adduced by the other 
plaintiff by specifying the portions that he wants to adopt. 
And similarlv, the defendant mav take advantage of what- 

ft 7 ft C? 

ever is developed on either side on behalf of the plaintiffs. 

The Court: Well, it all comes back to the same thing. So 
far as I am concerned, whatever is relevant to any issue in 
this case is going to he considered, whether anybody adopts 
it or does not. 


61 


The plaintiff in Equity Xo. 40361 put in its evi¬ 
dence in chief as follows: 


Adolf Laspe, called as a witness on behalf of the plaintiff 
in Equity Xo. 40361, being first duly sworn, testified in sub¬ 
stance as follows: 


“I live in Hamburg, Germanv. I am 68 vears of age. 

w 17 ft ft O 

Mv business is a merchant. I am a member of the firm of 
Arnold Otto Mever. 1 am a stockholder of Behn, Mever 
& Company, Ltd. and also a member of the consulting com- 


I 

■ 
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i 

mil tec of that company. As a member of oujr firm, I had 
charge of and attended to the business of Bqlm, Meyer & 
Company, Ltd. and we were general agents of Bohn, Meyer 
& Company, Ltd. I became a stockholder of jBehn, Meyer 
& Company, Ltd. at the beginning of 190(1. Btpm, Meyer & 
Company, Ltd. was organized in the Straits Settlements at 
the end of 1905. Prior to the organization of Bohn, Mover 
& Company, Ltd. as a company or corporation, there had 
been a concern called Behn, Meyer & Company, which was 
a partnership. I was a member of that partnership. It 
was established in 1840. I first became connected with 

i 

Behn, Meyer & Company in 1883. The nature of the busi¬ 
ness of Behn, Meyer & Company, while it wajs a partner¬ 
ship and also after it was incorporated, was that of general 
exporters and importers and agents for shipping com¬ 
panies. I personally did not have a direct conjunction with 
any part of the business in the Far East except in 1903 
when I was on a visit. I stayed in Hamburg and attended 
to Behn, Meyer & Company’s business there. I was in 
Singapore, Straits Settlements, with the partnership, Behn, 
Meyer & Company, from 1883 to 1S98 before i|t was incor¬ 
porated. I was one of the incorporators!and became 
62 a stockholder upon the organization of Ijlehn, Meyer 
& Company, Ltd. The amount of the capital stock of 
the company when it started business was $2j500,000. Tt 
was subsequently increased to $3,000,000. Thcjre were 10, 
000 preferred shares and 20,000 ordinarv shares' When the 
European War broke out in 1914 T was a stockholder of the 
corporation.” ! 


At this point Mr. Kvessel put in evidence ;i certificate 
from the Registrar of Companies at Singapore showing the 
names of persons who were stockholders of Bolin, Meyer & 
Company, Ltd. on September 19, 1914, as follows: 


Prcfci cu < c S h a res. 


SI in res. 


•Id. I.. Ix>renz-Meyer. Merchant, Arnold Otto Meyer. Hamburg.! 3.2T>3 


Vd. Laspe. 

F. II. Witthoefft, 

L M. Menzi, 
Eugen Engler, 


4ft 
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ft 4 
ft* 


(lo. .! 3,233 

do. .! 3,2r>3 

Behn. Meyer & Co.. Ltd., 

Manila .j 240 

Arnold Otto Meyer. Hamburg.! 1 


10.000 shares. 


i 
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•M. L. Lorenz-Meyer,Merchant, Arnold Otto Moyer. Hamburg. G.41S 
\d. Laspe. “ do. . G.41S 

F. H. Witthoefft, “ do. . G.41S 

Eugen Engler. ** do. . 500 

Bohn. Moyer & Co.. Ltd., 

r. M. Menzi. “ Manila . 241 

Erwin Ix?hrenkrauss, “ do.. Singapore. 1 

A. Diehn. “ do. . 1 

R. Schubert, “ do.. IVnang . 1 

A. Schoenberg, “ do.. Singapore. 1 

3. Rademacher, “ do.. Sourabaya. 1 


This was marked Bohn, Moyer Exhibit No. 1. 


63 Mr. Laspe continued his testimony as follows: 

“Ed. Lorenz Lorenz-Meyer was my partner in Arnold 
Otto Meyer. Mr. Wittlioefft was a partner in that firm. 
The three gentlemen who composed the firm of Arnold Otto 
Meyer each owned an equal number of shares in Behn, 
Meyer & Company, Ltd. Mr. Menzi, who owned 240 shares 
of preferred and 241 share- of common, was the manager 
of the branch firm of Behn, Moyer & Company, Ltd. in Ma¬ 
nila. Eugen Engler, who hold 1 share of preferred and 500 
shares of common, had been a long time with Behn, Mover 
& Company, Ltd. and was at that time a junior member of 
the firm of Arnold Otto Mover in Hamburg. At the out- 
break of the European War the Directors of Behn, Meyer 
& Company, Ltd. were Mr. Diehn, Mr. Schoenberg, Mr. 
Schubert, Mr. Menzi and Mr. Rademacher. Mr. Leliren- 

krauss was the secretary. Each one of the directors had 

* 

one share of stock. The three gentlemen who composed the 
firm of Arnold Otto Meyer owned between them 9,759 shares 
of preferred stock out of a total of 10,000 shares and owned 
19,254 shares of common stock out of a total of 20,000 
shares. ” 

Mr. Kressel then introduced in evidence certificates of 
stock of Behn, Meyer & Company, Ltd. which were identi¬ 
fied by Mr. Laspe as follows: 

Certificates Standuu) in the Xante of 1X1. Lorenz, Lorenz 

Metjer. 

Certificate No. 1 for 5,330 ordinary shares. 

77 “ 500 “ “ 

51 “ 420 “ “ 

a i i 4 i 2 iC ii 


i * 


%* 


ft 4 


ft 4 
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Certificate Xo. 87 for 1GC> ordinarv shares. 


4 4 

4 4 

86 ‘ ‘ 1 

4 4 

4 4 

4 - 

4 4 

1 4 ‘ 2,b00 preferred 

4 4 

4 4 

4 4 

14 “ 753 

4 4 

4 4 

64 Ce 

rti/icafcs in the Xante of Adolf La 

• • J 

Certificate Xo. 

4 for 5,330 ordinary s 

hares. 

4 4 

4 4 

52 “ 420 

4 4 

4 4 

4 4 

4 4 

72 “ 1 

4 4 

4 4 

4 4 

4 4 

78 “ 452 

4 4 

4 4 

4 4 

4 4 

79 “ 66 

4 4 

4 4 

4 4 

4 4 

SO “ 2 

4 4 

4 4 

4 4 

4 4 

8 S' “ 167 

4 4 

4 4 

4 4 

* fc 

2 “ 2,500 I 

'referred 

4 4 

4 4 

4 4 

15 “ 753 

4 4 

4 4 

The following- 

certificates in 

the name 

of Er 

AVitthoefft : 





Certificate Xo. 

81 for 452 ordinarv s 

% 

hares. 

4 4 

4 4 

82 “ 67 

4 4 

4 4 

4 4 

4 4 

85 “ 1 

4 4 

4 4 

4 4 

4 4 

7 “ 5,330 

4 4 

4 4 

4 4 

4 4 

55 4 ‘ 420 

4 4 

4 4 

4 4 

4 4 

75 “ 1 

4 4 

4 4 

4 4 

4 4 

89 “ 167 

4 4 

4 4 

4 4 

4 4 

3“ 2,500] 

(referred 

4 4 

4 4 

4 4 

16 tk 755 

4 4 

4 4 


Mr. Kresel further put in evidence stock certificate book 
of tlie ordinary shares issued by Behn, Meyer \& Company, 
Ltd. containing the stubs of the certificates isslued with no¬ 
tations of tlie dates, names and amounts, and the stock cer¬ 
tificate book of Bolin, Mover & Companv, Ltd. lor nreferrod 
shares containing tin* stubs showing notations of those same 
certificates with dates, names and amounts. A|ll of the cer¬ 
tificates put in evidence bore dates on or befoiie January 1, 

1914. Exhibits were numbered “Exhibit Bohn, Mover & 

* * 

Company, Ltd., Numbers 2 to 9, inclusive. j 

Mr. Kresel further put in evidence the shade register of 
Behn, Meyer & Company, Ltd., Loth as to preferred and 
common stock, as Exhibit Behn, Meyer & Co. Ltd. Xo. 10. 

j 

4—4760a I 


I 

i 


I 

I 
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According to this share register the “balance of shares re 
maininsr’' was as follows: 


I* reterrace Shares. 


Ed. Lorenz Lorenz-Mever 

Adolph Laspe . 

Franz Heinrich WitthoelTt 
Eugen Engler 
J. M. Menzi 


•> o v> 

•> o-V3 

3,253 

1 

‘240 


J line 15,1908. 

J line 15,1908. 

J une 15, 1908. 

J une 15, 1908. 
September 25,1908 
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Ordinary Shari's. 


Ed. Lorenz Lorenz-Mever 

Adolph Laspe . 

Franz Heinrich WitthoetTt 
Erwin Lehrenkrauss 
J. M. Menzi 
August Dielm 

Robert Schubert . 

Eugen Engler 
(L Rademacher 
Ad. Schoenbenr 


6,418 

6,418 

6,418 

1 

241 

1 

1 

500 

1 

1 


25-9-14. 

25-9-14. 

25-9-14. 

April 1. 

25-9-14. 

January 1,1908 

January 1, 1908. 
• 

J une 15, 1908. 

January L 1914. 
• 

January 1, 1914. 


Mr. Kresel then put in evidence the Memorandum and 
Articles of Association of Helm, Meyer & Company, Ltd., 
as Exhibit Helm, Meyer Company, Ltd., Xo. 11, the ma¬ 
terial parts of which are as follows: 
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Metnorciu fin at dial Articles <>f Association of l>ch a. 

Me Her d’ Co.. Limited. 

Registered on the lltli I)av of December, 1905. 


67 Singapore, Straits Settlements. 

The Companies Ordinance, 1889. 

Company Limited by Shares. 

Memorandum of Assnciation of licitn, Meyer d‘ Com pauy. 

Limited. 

1. The name of the Company is “Belm, Meyer and Com¬ 
pany, Limited." 
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2. The Registered Office and domicile of the Company is 

in Singapore, Straits Settlements. j 

i 

3. The objects for which the Company is established are: 
(a) To acquire and carry on the business ijiow carried on 

by Behn, Meyer and Company, at Singapore, and by the 
Branch Houses or Agencies thereof, together jwith the good¬ 
will of such business and the whole or any patt of the move- 
able and immovable property, real and personal property, 
and rights held and enjoyed in connection \yith such busi¬ 
ness, and to undertake all or anv of the liabilities thereof. 

7 • i 


(c) To carry on business as General Merchants, Ex¬ 
porters and Importers, (leneral Storekeepers, "Wholesale 
and Retail Traders, Shippers, Bankers, Agents for Bank¬ 
ers, Shipowners, Shipping Agents, Carriers, Insur- 
68 ers against losses of all kinds, Commijssion and In¬ 
surance Agents, Estate and Property Agents, Ware¬ 
housemen, Lightermen, Shi}) Agents, Contraotjors, Builders, 
Guarantors, "Wharf and Dock Owners or Lessees, Owners 
or Lessees of Bail wavs and Tramwavs, Owners of Mining, 
Planting, and other properties wherever siluate, Owners or 
Lessees of Craft, plant and appliances for Pearl Shell seek¬ 
ing by diving, Planters, Miners, Dealers in! Shares and 
Stocks, Brokers, General or Special Agents orj Managers at 
Singapore and elsewhere, whether in the Malay Peninsula 
or not. 




(s) To procure the Company to be registered in any for 
eign country, colony or place. ! 


( u ) To establish, maintain, and work agencies or branch 
firms in any part of the world in connection wjitli tin* busi¬ 
ness of the Company or any part thereof. \ 


i 

(x) To do all or any of the above things in ^Singapore or 
elsewhere in any part of the world, either as principals, 


i 
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agents, contractors, or oth rwise 
69 or in conjunction with ottiers, 
through agents, suh-contractors, 
tions, or otherwise. 


, and either alone 
and either bv or 
trustees, corpora- 


* # * # * # * 


( 22 ) To do all such other things as are incidental or 
conducive to tlu* attainment of tin* above objects or any 
of them, or which mav be convenientlv carried on and done 
in connection therewith, or which may be calculated di¬ 
rectly or indirectly to enhance the value of or render protit- 
able any business or property of the Company. 

4. The liability of the members is limited. 

The capital of the Company is $2,”>00,000 divided into 
7,500 preference shares of $100 each, and 17,500 ordinary 
shares of $100 each, with power to increase, subdivide, 
consolidate, or reduce: such preference shares shall confer 
the right to a fixed cumulative preferential dividend at the 
rate of $0 per cent per annum, and shall rank both as re¬ 
gards dividends and capital in priority to the ordinary 
shares. The shares forming the capital (original, increased 
or reduced) of the Company may be divided into such 
classes with such preferences and other special inci- 
70 dents, and be held 011 such terms as may be pre¬ 
scribed by thy Articles of Association of tin* Com¬ 
pany for the time being or otherwise. 

We, the several persons whose names and addresses are 
subscribed hereto, are desirous of being formed into a Com¬ 
pany, in pursuance of this .Memorandum of Association, 
and we respectively agree to take the number of shares 
in the capital of the Company set opposite our respective 
names: 


Names, addresses and 


descriptions <>f subscribers. 


Number of shares 
taken by 
eaeli subscriber. 


Ed. L. Lorenz-Meyer, Merchant, Hamburg, 

bv his attorney ().,Sielcken. One. 

w • 

Ad. Laspe, Merchant, Hamburg, by his at¬ 
torney O. Sieleken .... One. 

F. H. WitthoefYt, Merchant, Hamburg, by 

his Attorney, O. Sieleken One. 

0. Sieleken, Merchant, Penang. One. 
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Number of shares 
taken by 

Names, addresses and descriptions of subscribers. jeach subscriber. 


A. G. Faber, Merchant, Singapore. 
Ad. Asmus, Penang, Merchant. 

F. Katenkamp, Singapore, Merchant 


One. 

One. 

One. 


Dated the eleventh day of December, 1905. 
Witness to all the above signatures: ! 

E. F. H. EDLIX, | 

Solicitor, Singapore. \ 

A true copy. I 

(S.) E. E. COLEMAN 

[seal.] Registrar of Cow panics. \ 

i 

j 

Singapore, 16th November, 1926. j 

I 

71 Singapore, Straits Settlements.! 

i 

i 

The Companies Ordinance, 1889, 

Company Limited by Shares. 

Articles of Association of Behn, Meyer 

Limited. 


Company, 


1. Interpretation. ! 

I 

1. In these presents, unless Ihere be something in the 
subject or context inconsistent therewith— ' 

“The Company” means “Behn, Meyer & Company, Lim¬ 
ited.” ‘ * | 

“The Office'’ means the Registered Office for the time 
being of the Company. ; 

“The Register” means the Register of Members to be 
kept pursuant to Section 51 of the Companies Ordinance 
1889. | 

“The Directors” means the Directors for the time being. 
“Month” means calendar month. j 

“In writing” means written or printed or pjartly written 
and partly printed. j 

“The Seal" means the Common Seal of the Company. 
“The Ordinance” means the Companies Ordinance, 1889. 


i 
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‘‘Special Resolution" ami “Extraordinary Resolution” 
have the meanings assigned thereto respectively by the 
Companies Ordinance, 1889. 

Words importing the singular number only include the 
plural number and vice versa. 

Words importiup: the masculine render only include the 
feminine gender. 

Words importinp: persons include corporations. 


72 


Share ('apitnl. 


Id. The Company shall be entitled to treat tin* registered 
holder of anv share as tin* absolute* nwiicr thereof and ac- 
cordinply shall not lx* bound to recognize any equitable or 
other claim to or interest in such share on the part of any 
other person save* as herein provided. 


Certificates. 


# 


17. The certificates of title* to shares shall be issued unelor 
the seal of the Company and signed by a Director and coun¬ 
tersigned by the Se*cr(*tary or some* other person appointed 
bv the Directors. 

18. Kverv member shall be* entitle**! to one 4 certificate for 
all the* shares registered in his name or to several certifi- 

4 

cates each for a part of such share's. Every certificate of 
shares shall specify the number of the* share* in respect of 
which it is issued and the amount paid up thereon. 


# 


Transfer and Transmission of Shares. 


27. The instrument of transfer of anv shares shall be 
sinned both bv the transferor and transferee and the trails- 
feror shall be deemed to remain the holder of such shares 
until the name of the transferee is entered in the Reir- 


to 


ister in respect thereof. 
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I 

| 

28. The instrument of transfer of anv share shall be in 
the form following’, or to the like effect, that|is to say: 

I, A. B., of -, in consideration of — paid to me by 

C. D., of-, do herebv transfer to the said |C. 1>. the ordi- 

' ~ i 

nary (or preference) share (or shares) numbered — stand¬ 
ing in my name in the books of Belin Meyer & Company, 
Limited, to hold the same to the said C. D. apd his assigns 
subject to the several conditions on which I held the same 
at the time of execution hereof. And 1, the said C. 1).. 
do hereby agree to take the said share (or shares) subject 
to the same conditions. ! 

As witness our hands — dav of-,-.j 

I 

29. Xo share shall be transferred to a person who is not a 
member so long as anv member owning at least 2,500 shares 
is willing to purchase the same at the fair value thereof, 
unless {a) the share be transferred under clause 5(>, or (/>) 
the effect of the purchase of the share by a member would 
reduce the members in number to less than seven. 


35. The Company in General Meeting nnliy make and 
from time to time varv rules as to the mode jin which any 
shares specified in any transfer notice served on the Com¬ 
pany pursuant to Clause 50 hereof shall be offered to the 
members and as to their rights in regard to the purchase 
thereof and, in particular, mav give anv member or class 
of members a preferential right to purchase the same. 
Until otherwise determined such shares shall be offered to 

I 

the members in such order and in such mannejr as the Con¬ 
sulting Committee hereinafter referred to shall direct. 

30. Anv share mav be transferred bv a member to anv son 

* • • j * 

or grandson, or daughter or grand-daugher, pr son-in-law 
or daughter-in-law, or nephew or w/ee, or wifp or husband, 
or brother or sister, or brother-in-law or| sister-in-law 

74 of such member, and anv share of a deceased member 

* | # 

mav be transferred bv his executors or admimstra- 
tors to any son or grandson, daughter or graind-daughter, 
nephew or nc/eo, son-in-law or daughter-in-law, widow or 
widower, or brother or sister, or brother-in-law or sister- 

i 

in-law of such deceased member, and shares standing in the 
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name of the Trustees of the \\ ill of any deceased member 
may he transferred upon any change of Trustees to the 
Trustees for the time being of such will, and clause - ( J 
hereof shall not apply to any such transfer. 

:',7. The Directors may and shall, where so directed by 
the Consulting Committee hereinafter referred to, refuse 
to register any transfer of a share ( a ) where the Company 
has a lien on the share: ( h) where it is not proved to their 
satisfaction that the proposed transferee is a responsible 
person: (r) where the Consulting (‘ommittee hereinafter 
referred to an* of an opinion that the proposed transferee 
is not a desirable person to admit* to membership. But 
paragraphs (5) and (r) of this clause shall not apply where 
the ]n*opose<l transferee is already a member (holding more 
than ten shares) nor to a transfer made pursuant to clause 
56 hereof. 


.*>!>. Kverv instrument of transfer shall be left at the office 
of the Company for registration, accompanied by the certi¬ 
ficate of the shares to be transferred, and such other evi¬ 
dence as the Directors may require to prove the title of 
transferor or his right to transfer the shares. 

4n. All instruments of transfer which shall be registered 
shall be retained by the Company, but any instrument of 
transfer which the Directors may decline to register shall, 
upon demand, be returned to the person tendering 
75 the same for registration. 




45. The executors or administrators of a deceased mem¬ 
ber (not being one of several joint holders) shall be the 
only persons recognized by the (’ompany as having any title 
to the shares registered in tile name of such member. 

44. Anv guardian of an infant member and anv Com- 
mittee or other legal curator of a lunatic member and any 
person becoming entitled to shares in consequence of the 
death of or bankruptcy of any member, upon producing 
such evidence as the Directors may think sullicient, that he 
sustains the character in respect of which he proposes to 
act under this clause or of his title, may, with the consent 
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of the Consulting Committee hereinafter referred to, which 
they shall be under no obligation to give, and sjubject to the 
regulations as to transfer hereinbefore contained, transfer 

i 

such shares to himself or any other person, j This clause 
is herein referred to as “the transmission clause.” 


General Meetings. j 

i 

I 

i 

63. The first general meeting shall be held at such time 
not being more than four months after the registration of 
the Memorandum of Association of the Company and at 
such place as the Directors may determine. 

64. Subsequent general meetings shall be held at least 
once in every year at such time and place as the Directors 

may appoint. j 

76 65. The above mentioned general meetings shall be 

called ordinarv general meetings; all other meetings 
of the Company shall be called extraordinary general meet¬ 
ings. ! 

66. The Directors mav, whenever thev think Hit, and they 
shall, upon a requisition made in writing or by cablegram 
or telegram bv two members, convene an extraordinary 
general meeting. ! 


I 

70. The accidental omission to give any such notice to 

anv of the members shall not invalidate any resolution 
* 

passed at any general meeting. I 

I 

Proceedings at General Meetings. I 


78. The chairman of a general meeting may, with the con¬ 
sent of the meeting, adjourn the same from tjime to time 
and place to place, but no business shall be transacted at 
any adjourned meeting other than the business left un¬ 
finished at the meeting from which the adjournment took 
place. | 
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Votes of Members. 

81. Everv member shall have one vote for every share 

• * 

held bv him. 

8‘J. Any person entitled tinder the transmission clause to 
transfer anv shares mav vote at anv general meeting in 
respect thereof in the same manner as if he were the re¬ 
gistered holder of such share, provided that -is hours at 
least before tin- time of holding the meeting at which he 
proposes to vote, he shall satisfy the Directors of 
77 his right to transfer such shares, unless the Directors 
shall, previously to such meeting, have admitted his 
right to vote thereat in respect of such shares. Any mem¬ 
ber who shall have become bankrupt shall not, while his 
bankruptcy continues, be entitled to exercise the right of a 
member to attend, vote, or act at any meeting of the Com¬ 
pany. 


84. Votes may be given personally or by attorney or by 
proxy. The power of attorney appointing an attorney 
shall be under the hand and seal of the appointor, or if 
such appointor is a Corporation under its Common Seal, 
and shall be attested bv one or more witnesses. The in- 
strument appointing a proxy shall be in writing under the 
hand of the appointor, or his attorney acting under a power 
of attorney, or if such appointor is a Corporation under its 
Common Seal, and shall be attested bv one or more wit- 
nesses. Any person, whether he is a member of the Com¬ 
pany or not. may he appointed attorney by proxy. 


89. A resolution in writing signed by members entitled 
at a poll to three-fifths of the votes shall be as valid and 
effectual as a resolution of a general meeting. But this 
clause shall not apply to a resolution for winding up the 
Company, or to a resolution passed in respect of any mat¬ 
ter which by Ordinance or the regulations of the Company 
for the time being ought to bo dealt with by a special or 
an extraordinarv resolution. 


I 


H. SUTHERLAND ET AL. VS. BEHX, MEYER & CO 

y i 


Directors. 
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i 

90. Until otherwise determined by a general meet- 
78 ing the number of Directors shall not bj? less than 5 
or more than 7. I 

91. The first Directors shall be Messrs. Hans Becker, 
Augustus George Faber, Friedrich Katenkanjp, Hermann 
Biege, and Adolf Asmus, and they shall continue in office 

until the first general meeting to be held in the year 1907. 

m *■ * | • 

Subsequent Directors shall vacate office at the Ordinary an¬ 
nual general meeting, but shall be eligible fof re-election. 
Anv casual vacancy occurring among the Directors mav 

* • * j 

be tilled up by the Consulting Committee hereinafter re¬ 
ferred to. 




* 


# 


94. The Office of Director shall be vacated: j 
(a) If he refuses or neglects to carry out orjcomplv with 
any general or special directions given or isjsued by the 
Consulting Committee hereinafter referred to.j 

' • i 

CD If lie shall absent himself from the Meetings of Di¬ 
rectors for more than three months without Special leave 
of absence from the Directors. j 

(r) If. being a Manager of the Company, Ik} cease to be 
such Manager. j 

(//) If he cease to be a shareholder in the Company. 


# 


98. The following regulations shall apply to the Direc¬ 
tors : | 

I 

(/) The Directors may meet together in Singapore for 
the despatch of business, adjourn and otherwji.se regulate 
their meeting and proceed as they think tit. jTwo Direc¬ 
tors shall be a quorum. j 


w 


* 


i 

99. All acts done bv anv meeting of the Directors, or bv 
a Committee of Directors, or by any person (acting as a 
Director, shall, notwithstanding that it shall! afterwards 
be discovered that there was some defect in the appoint- 
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ment of such Directors or persons acting as a fore- 
70 said, or that they or any of them were disqualified, 
be as valid as if every such person had been duly 
appointed and was qualified to be a Director. 


Powers of Directors. 




# 


* 




# 


105. Without prejudice to the general powers conferred 
by the last preceding clause and the other powers conferred 
by these presents, it is hereby expressly declared that the 
Directors shall have the following powers, that is to say: 


(G) To institute, conduct, defend, compound, or abandon 
anv legal proceedings bv and against the Company or its 
officers or otherwise, concerning the affairs of the Com¬ 
pany, and also toicompound and allow time for payment 

or satisfaction of anv debts due to and of anv claims or 

• • 

demands by or against the Company. 


* 


(b) To determine who in Singapore and elsewhere shall 
be entitled to sign on the Company’s behalf, bills, notes, 
receipts, acceptances, endorsements, cheques, releases, con¬ 
tracts. and documents on behalf of the Company. 

(10) To appoint in Singapore or elsewhere any person 
or persons to accept and hold in trust for the Company 
any property belonging to the Company or in which it is 
interested, or for any other purposes and to execute and 
do all such deeds and things as may be requisite in relation 
to anv such trusts. 


* 


# 


(1*2) From time to time to provide for the management 
of the Company’s business, branch firms, or agencies else¬ 
where than in Singapore, in such manner as they think fit, 
and in particular to appoint any persons, ■firms, or other 
companies or corporations to be the attorneys or agents 
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I 

of the Company with siu*h powers, including power to sub- 
delegate and upon such terms as may bo thought tit, and 
the Directors may appoint any Director or imy tirm of 
which any Director is a member as agents of the Company. 


# 


* 


* 


(14) To give any officer or other persons ejmployed by 
the Company a commission on the profits of buy particu¬ 
lar business, or transaction, or department, or a share in 
the general profits of the Company, and such jcommission 
or share of profits shall be treated as part of the working 
expenses of the Company. I 


* 


* 


80 (1(5) To enter into all such negotiations and con¬ 

tracts and rescind and vary all such contracts and 
execute and do all such acts, deeds, and things in the name 
and on behalf of the Company as they may consider expe¬ 
dient for, or in relation to any of the matters aforesaid, or 

I 

otherwise, for the purposes of the Company. 


81 


Consulting Committee. 


107. There shall be a Consulting Coinmittee| in Europe 
consisting of not less than three nor more than live mem¬ 
bers of the Company. The first members thereof shall be 
Eduard Lorenz Lorenz Meyer, Adolf Laspe, Fjranz Hein¬ 
rich Witthoefft and Otto Sielcken, who shall respectively 
hold office during their respective lives, or unless or until 
he or they shall cease to hold the qualification hereinafter 
mentioned, or shall retire or cease to be a tjnember or 

i 

members of the firm of Arnold Otto Meyer, Hamburg, or 

of anv firm to be established in London bv Ahiold Otto 
• • 

Meyer, or cease to be the representative in London of the 
firm of Arnold Otto Mevcr. j 

108. The qualification for a member of the Consulting 
Committee shall be the holding either in his own right or 
otherwise of shares or stock in the Company of the nominal 
value of £17)0,000. A member of the Consulting Committee 
upon ceasing at any time to be the holder of such qualifica¬ 
tion, shares or stock, shall, ipso facto, cease to be a mem- 
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ber of the Consulting Committee and be deemed to have 
vacated office. 

109. Anv casual vacancv occurring in the Consulting 
Committee may be filled up by a resolution of the continu¬ 
ing members thereof, appointing a member to fill such 
vacancy. Any person so appointed shall retain office until 
the next annual general meeting of the Company. 

110. At the date of everv annual meeting, everv member 
of the Consulting Committee, except such of the first mem¬ 
bers aforesaid, as may then be members thereof, shall re¬ 
tire from office, but such retiring members shall be eligible 
for election or re-election. 

111. The Company shall at every annual general meeting 
at which members of the Consulting Committee shall 

82 retire from office, appoint members to till up the va¬ 
cancies caused bv such retirement or anv vacancies 

• % 

in the Consulting Committee then existing. 


# 


* 


* 




# 


* 


Proceedings of the Consulting Committee. 

113. The Consulting Committee mav meet together for 
the transaction of business, adjourn and otherwise regulate 
their meetings and the summoning of their meetings as 
they think fit and may determine the quorum necessary for 
the transaction of business bv the Committee. 


117. The Consulting Committee shall have power from 

time to time either verballv, bv cablegram, or letter, or bv 

an Attorney duly appointed for that purpose to issue and 

give to the Directors all such general or special directions 

with regard to the management of the Company's business 

or anv matter connected therewith or incidental thereto, 
% / 

and not inconsistent or contrary to the Ordinance, as they 

may think lit, and all such directions shall be implicitly 

carried into effect and obeved bv the Directors forthwith 

• • 

or within such time as shall be limited bv the Consulting 
Committee or in default of limitation as shall be reason¬ 
able under the circumstances. 



I 


I 

i 

i 

i 

i 

i 
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i 

| 

i 

1 

Accounts. | 

i 

* # * * # * ! # 

i 

j 

134. The books of account shall be kept at the registered 
office of the Company at Singapore or at such other place 
or places as the Directors think tit. 

* * # * * * | * 



Names, 


Addresses, and Descriptions of Subscribers. 


i 

i 


Ed. L. Lorenz-Meyer, Merchant, Hamburg, by his Attor¬ 
ney, O. Sielcken. | 

Ad. Laspe, Merchant, Hamburg, by his Attorney, 0. 
Sielcken. \ 

i 

F. II. Witthoefft, Merchant, Hamburg, by his Attorney, 
(>. Sielcken. 


O. Sielcken, Merchant, Penang. 

A. 0. Faber, Merchant, Singapore. 

Ad. Asmus, Penang Merchant. 

84 F. Katenkamp, Singapore, Merchant. 


Dated this eleventh dav of December, 190b. 
Witness to all the above signatures: 

E. F. H. EDLIN, 

Solicito r, Singapo re. 


A true copv. 

(S.) E. E. COLEMAN, 

[seal.] Registrar of Coin panics. 

Singapore, 16th November, 1926. 

* * * * *• 

Shipping Department. 


i 


i 

i 

; 

i 


* 

I 

I 




Belin, Meyer & Co., Ltd. j 

Singapore, 21 st May, 1909. 

i 

i 

To the Registrar of Joint Stock Companies, ; 

Singapore. j 

Sir : I 


I have the honour to notify you that the following reso¬ 
lution was duly passed at an extraordinary General Meet- 


i 

i 

i 

i 

i 

i 

i 
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ing of our Company hold on Monday the loth June 190S 
at noon at the registered office of the Company: 

“That the capital of the Company be raised in accord¬ 
ance with para. 7 of the articles of association by 

85 “the creation and issue of 2,500 new preferential 
“shares of Dollars 100.—each conferring the right 

“to a fixed cumulative preferential dividend at the rate 
“of Dollar 5 per cent per annum and ranking both as re- 
“gards dividends and capital in priority to the ordinary 
“shares and of 2,500 ordinarv shares of Dollars 100 each.” 

Herewith 1 beg to enclose cheque for £15, being payment 
of $12.50 for the balance due for fees on the increase of 
Capital in accordance with Table B of the Ordinance, bring¬ 
ing our total payment up to $500 and $2.50 fee for record¬ 
ing this Notice. 

T regret that this notice has not been given beforehand 
owing to my ignorance of the law on the subject. 

I have the honour to be, Sir, 

Your obedient servant, 

(Sd.) E. LEHRENKRAUSS, 

Secretary. 

A True copy. 

(S.) E." E. COLEMAN, 

[seal.] Registrar of Companies. 

Singapore, 16th November 1926. 

86 Mr. Laspe continued his testimony as follows: 

“I am a member of the Consulting Committee of Behn, 
Meyer N* Company, Ltd. That is a committee quite dis¬ 
tinct from the Board of Directors of the company. I am 
the Adolf Laspe mentioned in Section 107 of the Articles 
of Association.” 

Mr. Kresel then offered in evidence the company's ordin¬ 
ance in 1889, Straits Settlements, as “Exhibit Behn, Meyer 
& Company, No. 12'’ and the company’s ordinance 1923, 
Straits Settlements, as “Exhibit Behn, Meyer & Company, 
Ltd., No. 13.” The material parts of said ordinances are 
as follows: 
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Ordinance Xo. V of 1889. 


An Ordinance for the Incorporation, Kegulatiojn, and Wind¬ 
ing-up of Trading (Companies and Other Associations. 


# 


* 


# 


* 


. i 

6. Any seven or more persons associated fcjr any lawful 
purpose may by subscribing their names to a memorandum 
of association and otherwise complying witli| the requisi¬ 
tions of this Ordinance in respect of registration form an 
incorporated Company with or without limited liability. 


* S 


i 

11. The memorandum of association shall |be signed bv 
each subscriber in the presence of and be attested by one 
witness at the least. It shall when registered bind the 
Company and the members thereof to the sam|e extent as if 
each member had subscribed his name thereto and there 

I 

were in the memorandum contained on the pijrt of himself 
his executors and administrators a covenant to observe all 
the conditions of such memorandum subject |to the provi¬ 
sions of this Ordinance. j 

12. Anv Company limited by shares mav .4o far modify 
the conditions contained in its memorandum of association 

i 

if authorised to do so bv its regulations 'as originally 

framed or as altered bv special resolution in manner 
• » • * 1 # 

88 hereinafter mentioned as to increase its capital by 
the issue of new shares of such amouijt as it thinks 
expedient or to consolidate and divide its capitjal into shares 
of larger amount than its existing shares or jto convert its 
paid-up shares into stock; but save as aforesaid and save 
as hereinafter provided no alteration shall bej made by any 
Company in the conditions contained in its memorandum 
of association. 


i 

‘>2. A Company shall on the application of the transfer or 
of any share or interest in the Company enter in its reg¬ 
ister of members the name of the transferee jof such share 
or interest in the same manner and subject tojthe same con- 

i 

i 

5—1760<Z j 
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clitions as if the application for 
the transferee. 


> uch entrv were made bv 

• • 


* 


41. (1) The articles of association shall he printed and 
shall he signed hy each subscriber in the presence of and 
he attested bv one witness at tin* least. 

(2) When registered they shall hind the Company and 
the members thereof to the same extent as if each member 
had subscribed his name and allixed his seal thereto and 
as if there were in such articles contained a covenant on the 
part of himself his heirs executors and administrators to 
conform to all the regulations contained in such articles 
subject to the provisions of this Ordinance. 


# 


4*2. (1) The memorandum of association and the articles 
of association (if any) shall he delivered to the Registrar 
of Joint Stock Companies hereinafter mentioned who sha 
retain and register the same. 


# 


SJ 42. (1) Upon the registration of the memorandum 

of association and of the articles of association in 
cases where articles of association are required by this 
Ordinance or hy the desire* of the parties to he regis- 

!M) tered the Registrar shall certiIV under his hand that 

* • 

the Company is incorporated and in the case of a 
limited Company that the Company is limited and there¬ 
upon the subscribers of the memorandum of association 
together with such other persons as may from time to time 
become members of the Company shall he a hotly corporate 

bv the name contained in the memorandum of association 
% 

capable forthwith of exercising all tin* functions of an in¬ 
corporated Company and having perpetual succession and 
a common seal with power to hold lands but with such lia¬ 
bility on the part of the members to contribute to the as¬ 
sets of the Company in tin* event of the same being wound 
up as is hereinafter mentioned. 

(2) A certificate of the incorporation of any Company 
given bv the Registrar shall he conclusive evidence that all 
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I 

i 

tlie requisitions of this Ordinance in respect of registra¬ 
tion have been complied with. 


# 


* 


* 


& 1 
* i 


* 


48. The shares or other interest of anv member in a Com- 

• i 

panv under this Ordinance shall he personal jestate ca])able 
of being transferred in manner provided by the regulations 
of the Company and shall not he of the nature! of real estate 
and each share shall in the case of a Company having a 
capital divided into shares he distinguished jby its appro¬ 
priate number. j 

4!). The subscribers of the memorandum of association 
of any Company under this Ordinance shall she deemed to 
have agreed to become members of the Company whose 
memorandum they have subscribed and upon the registra¬ 
tion of the Company shall be entered as mejmbers on the 
register of members hereinafter mentioned: and everv 

o i 7 i 

other person who has agreed with a Company under this 
Ordinance to become a member of such Compajny and whose 
name is entered on the register of members shhll be deemed 
to be a member of the Company. | 

!H 50. Anv transfer of the share or other interest of 

•> ! 

a deceased member of a Company under this Ordi¬ 
nance made by his personal representative shall notwith¬ 
standing such personal representative may not himself be 

a member be of the same validitv as if lie liadihoen a mem- 

* 

her at the time of the execution of the instrument of trans¬ 
fer. I 


* 


& 


■M: 


57. A certificate under the common seal of tjho Company 
specilVing anv shares or stock held bv anv member of a 
Company shall be prima facie evidence of the title 1 of the 
member to the share or shares or stock 1 herein specified. 


* 


* 




i 

78. Subject to the* provisions of this Ordinance and to 
tin' conditions contained in the' memorandum! of associa¬ 
tion any Company formed under this Ordinance or the' Fn- 
dian Companies Act 1866 may in general injecting from 
time to time by passing a special resolution in njianner here- 


i 

i 
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inafter mentioned alter all or anv of the regulations of the 
Company contained in the articles of association or in the 
table marked A in the first schedule where such table is ap¬ 
plicable to the Company or make new regulations to the ex¬ 
clusion of or in addition to all or anv of the regulations 
of the Company and any regulations so made by special 
resolution shall be doomed to be regulations of the Company 
of the same validity as if thcv had been originallv con- 
tamed in the articles of association and shall be subject in 
like* manner to be altered or modified by any subsequent 
special resolution. 


80. (1) A resolution passed by a Company under this 
Ordinance shall be deemed to be special whenever a resolu¬ 
tion has been passed by a majority of not less than 
02 three-fourths of such members of the Company for 
the time being entitled according to the regulations 
of the Company to vote as may be present in person or by 
proxy (in cases where by the regulations of the Company 
proxies are allowed) at any general meeting of which no¬ 
tice specifying the intention to propose such resolution has 
boon dulv given and such resolution has been confirmed 
by a majority of such members for the' time being entitled 
according to the regulations of the Company to vole as may 
be present in person or by proxy at a subsequent general 
meeting of which notice has been dulv given and held at an 
interval of not less than fourteen days nor more than one 
month from the date of tin* mooting- at which such resolu¬ 
tion was first passed. 


81. (1) In default of anv regulations as to voting everv 
member shall have one vote and in default of any regula¬ 
tions as to summoning general meetings a meeting shall be 

held to be dulv summoned of which seven davs’ notice in 

• • 

writ ini** has been served on everv member in manner in 

• 1 • 

which notices are required to be served by the table marked 
A in the first schedule hereto. 

(2) In default of any regulations as to the persons to 
summon meetings five members shall be competent to sum- 
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GO 


I 

moil the same and in default of anv regulations as to who 
is to be chairman of such meeting it shall! be competent 
for any person elected by the members present to preside. 




* 




* 


* 


# 


1)4. (1) Kvery Company under this Ordinance shall cause 
minutes of all resolutions and proceedings of! general meet¬ 
ings of the Company and of the directors or managers of 
the Company in cases where there are directors or man¬ 
agers to be dulv entered in books to be from time to time 
provided for the purpose; and any shell minute as 
Dd aforesaid if purporting to be signed! by the chair¬ 
man of the meeting at which such resolutions were 

v i 

passed or proceedings had or by the chairman of the next 
succeeding meeting shall be received as evidence in all legal 
proceedings. j 

(2) Until the contrary is proved every general meeting 
of the Company or meeting of directors oij* managers in 
respect of the proceedings of which minuted have been so 
made shall be deemed to have been dulv held! and convened 
and all resolutions passed thereat or proceedings had to 
have been duly passed and had and all appointments of 
directors managers or liquidators shall be jdeemed to be 
valid and all acts done by such directors managers of liqui¬ 
dators shall be valid notwithstanding any defect that may 
afterwards be discovered in their appointments or qualifica- 

i 

lions: Provided alwavs that nothing in this sbetion shall be 
detuned to give validitv to acts done bv a director manager 
or liquidator after his appointment has been shown to be 
invalid. 


# 


* 


* 






Ordinance No. Nil I of 11)23. I 

i 

j 

lb. (1) Subject to the provisions of this (j)rdinance and 
to the conditions contained in its mcmorandujm, a company 
may by s])ec*ial resolution alter or add to its! articles; and 
anv alteration or addition so made shall be jas valid as if 
originallv contained in the articles and be subject in like 
manner to alteration by special resolution. j 


* 


# 


! 

i 
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25. (1) The shares or other interest of any member in 
the company shall be movable property, transferable in 
manner provided by the articles of the company, and shall 
not be of the nature of immovable property. 


2(5. A certificate under the common seal of the 
94 companv spocifvine; anv shares or stock held bv anv 
member shall be prima facie evidence of the title of 
the member to tile shares or stock. 

27. (1) The subscribers of the memorandum of a com¬ 
pany shall be deemed t<> have agreed to become members 
of the company, and on its registration shall be entered 
as members in its register of members. 

(2) Hvery other person who agrees to become a member 
of a company, and whose* name is entered in the register 
of members, shall be a member of the company. 

28. (1) Kvery company shall keep in one or more books 
a register of its members, and enter therein the* following 
part iculars: 

(< 7 ) the names and addresses, and the occupations, if 
any, of the members, and, in case of a company having 
a share capital, a statement of the shares held by each 
member, distinguishing each share bv its number, and of 
the amount paid or agreed to lx* considered as paid on the 
shares of each member: 

(h) the date at which each person was entered in the 
register as a member: and 

(r) the date at which any person ceased to be a member. 




*• 


# 




22. A transfer of tin* share or other interest of a de¬ 
ceased member of a company made by his personal repre¬ 
sentative shall, although the personal representative is not 
himself a member, be as valid as if he had been a member 
at the time of the execution of the instrument of transfer. 






* 


.*>(>. The register of nn*mbers shall be prima facie evi 

ilence of anv matters bv this Ordinance directed or an 

• • 

thorized to be inserted therein. 
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(57. (1) Every company sliall hold an ordinary general 

meeting once in every calendar vcar and not jmore than fif- 
' * ♦ 

teen months after the holding of the last preceding 
ho ordinary general general meeting, and'at such meet¬ 
ing, not being the statutory meeting, a| balance sheet 
made out as at a date not more than six months before such 
meeting shall he laid before the company,! and, if such 
meeting is not so held or if such balance sheet is not so laid 
before the company, the company and every director, man¬ 
ager, secretary and other officer of the company, who is 
knowingly a party to the default, shall be lijable to a fine 
not exceeding five hundred dollars. j 

(-) When default has been made in holding a meeting 
of the company in accordance with this sectijon, tin* Court 
may on the application of any member of tliej company call 
or direct the calling of a general meeting ofjthe company. 


:V; 






:V; 


:V; 




I 

(>9. (1) Notwithstanding anything containedlin the articles 
of a company, the directors of a company shall, on the re¬ 
quisition of the holders of not less than ong-temth of the 
issued share capital of the company upon vJhich all calls 
or other sums then due have been paid, forthwith proceed 
to convene an extraordinary general meeting of the com¬ 
pany. ! 

• I 






«¥: ! 




! 

((>) Aiiy meeting convened under this section bv the 
reqiiisitionists shall be convened in the samp manner, as 
nearly as possible, as that in which meetings are to be con- 
veiled bv directors. 






:V: 


:V; 




:V: 


.» 

7'2. (1) A resolution shall be an extraodinajrv resolution 

i *■ 

when it has been passed by a maporitv of hot less than 
ihree-fourths of such members entitled to vote as are present 
in person or by proxy, where proxies are jjdlowed, at a 
general meeting of which notice specifying [the intention 
to propose the resolution as an extraordinary ljesolution has 
been dulv given. 


i 

i 
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!x; 


(2) A resolution sliall l>e a special resolution when 
it lias been 


(a) passed in the manner ro<iuired for the passing of an 

extraordinarv resolution; and 

(/>) confirmed by a majority of such members entitled to 

vote as are present in person or by proxy, when proxies 

are allowed, at a subsequent general meeting of which notice 

has been dulv given, held after an interval of not less than 

• * 

fourteen da vs nor more than one month from the date of 
the first meeting. 


74. (1) Kvery company sliall cause minutes of all pro¬ 
ceedings of general meetings and of meetings of its direc- 
tors or managers to bo entitled in books kept for that 
purpose. 

(2) Any such minute purporting to be signed by the 
chairman of the meeting at which the proceedings were 
had or hv the chairman of the next succeeding meeting shall 
be evidence of the proceedings. 

(d) rutil the contrary is proved, every general meeting 
of the company or meeting or directors or managers in 
respect of the* proceedings whereof minutes have been so 
made shall be deemed to have been duly held anil convened, 
and all proceedings had thereat to have been duly had, 
and all appointments of directors, managers, or liquidators 
made thereat shall be detuned to be valid. 


77. The acts of a director or manager shall be valid not¬ 
withstanding any defect that is afterwards discovered in 
liis appointment or qualification. 


121. (1) A document or proceeding requiring authentica¬ 
tion 1 >v a companv mac be signed bv a director, secretarv 
or other authorized officer of the company and need not 
be under its common seal. 
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97 'Sir. Laspe then eontinued his testimony as follows: 

i 

“Just prior to the outbreak of the European War in 
1914 Belm, Meyer & Company Ltd. had other jbrauch firms 
than the one located in Singapore. They had'branch firms 
in Penang, Straits Settlements, three firms in Java (at 
Batavia, Sourabava and Semarang), a branch firm in 
Sumatra, at Telok-Batong, at Bangkok, Siam,iat Sandakan 
in British North Borneo, four firms in the Philippines (in 

i 

Manila, Cebu, Uo-Ilo and Saml)oanga). Belm, Meyer & 
Company, Ltd. had an Agency in Rangoon in Ijndia. Belm, 
Meyer & Company, Ltd. did not do business! under their 
name anywhere else than those places that jl have men¬ 
tioned. Each branch firm had a manager. Each had its 
separate capital. Each had a separate set ofj hooks of ac¬ 
count. With reference to its receivables, each attended to 
its own collections. With reference to its records, cor¬ 
respondence, books of account, each had its owjn separately, 
as distinguished from all the others. In these respects each 
was independent of the others. They did business in the 
same name, Belm, Mover & Corns>anv. Ltd. Those were the 
only places where it did business, which was unjder the name 
of Belm, Meyer & Company, Ltd. with the| addition of 
“so and so branch," meaning Batavia or wherever it may 
be. At the outbreak of the European War the directors 
of Belm, Meyer Company, Ltd. were Mr[ Dielm, Mr. 

I 

Schoenberg, Mr. Schubert, Mr. Menzi and Mr. jKademachcr. 
Mr. I)ielm was the General Manager located at Singapore 
at the outbreak of the war. During the European War he 
did not live in Germane. Mr. Menzi was tlut manager of 
the Philippine branch in Manila. Mr. Diehnfs nationality 
was German. At the outbreak of the war Mr. jMenzi was in 
the Philippines, lie was not in Germany during the 

i 

98 war. Ilis nationalitv was Swiss. Mr. Schubert was 
connected with the branch firm at Penajng. lie was 

in Penang at the outbreak of the war. lie was not in 
Germany during the war. Ilis nationality was German. 
Mr. Schoenberg was connected with the firm ;jit Singapore. 

i 

He was there when the war broke out. lie did not go to 
Germanv during the war. He was in the Ignited States 
during the war. Mr. Radcmaeher was situated at Sura- 
baya. He was there at the outbreak of the war in charge 


i 
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of llii* business. Ik* diil not uo to (Iermanv duriuir the 

war. Xo director was in < lermany during the war. Bella, 

Clever A (’ompany, Ltd. was never incorporated in (lermany 

or Aust ria-I lunisnrv or anv other conntrv with which the 

• ’ • • • 

I nited States was at war during tin* World War. or within 

any territory occupied by the military or naval forces of 

such a country. Its sole place of incorporation was 1 lie 

Straits Settlements. From tin* time the I'nited States' 

went into the war <>n April C>, 11)17, none of these branch 

linns of I»ehn, Meyer A' Company, Ltd. did anything in 

(iermanv or \n>tria Iluimarv or anv other conntrv with 
• % • • 

which the I’nited States was at war durini; the late World 

War, or in anv territorv occupied hv the militarv or 

naval forces of such a conntrv. From tin* outbreak of the 

• 

Fmropean War in 1!>14 there was no communication be¬ 
tween Cermanv and these outlvinu: branch linns. In so 

• » • 

far as Arnold <Mto Mcvcr had be(*n acting as anvut in 

, • * 

(iermanv for Bohn, Mover A* Companv, Ltd. it did nothing 

after th(* outbreak of the Fmropean War in that respect. 

Business stopped. Bohn, Meyer A Company, Ltd. never 

had anv branch or linn, nor did it do anv business or have 
• • 

anv a"vn<*v, in Aust ria-I I mmarv or in Turkov, or anv 

• • i • • • • 

dd other of those Huropean nations that wen* at war 
with tin* l niJed States." 

Mr. Kresel: Mr. Stanley, vou <lo not now contend that 
whatever vou seized belonged to some other Belm, Mover A 

• a 

Companv, Ltd. and not that corporation that is now in 
court ! 'Chat is not your point, is it / 

Mr. Stanley: Xo. I do not make that point. 

Mr. Kresel: Then it is not necessarv for me to read 
this in. 

Mr. Stanley: I will make the point that tin* property has 
ceased to be any Belm, Meyer A Company's property, but 
I do not make that point that Mr. Kresel raised. 

Mr. Kresel: ! mean, there is no question of identity here 
that there is some other Belm, Mever A Conmanv, Ltd/ 

• • a 

Mr. Stanlev: Xot that I know of. 


100 Thereupon Mr. Laspe continued his testimonv 

*4 a 

as follows: 

“<)n December l.‘>, ld21 there was a meet in.ir of stock¬ 
holders of Belm, Meyer A Company, Ltd., held in Hamburg, 
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A certain paper presented by Mr. Kresel was the minutes 
of that meeting at which I was present. 1 know Mr. 
Sielcken signature. This is his signature. He was 
Chairman of the meeting." 


Mr. Kresel then offered in evidence the piiper identified 
by Mr. Laspe as Exhibit Helm, Meyer & Coj, Ltd. Xo. 14, 
the material part of which was as follows: ! 

i 

I 

Minutes of Extraordinary General Mcciiuy <>)} Shareholders 
of Belnt, Meyer c 0 Co., Limited, Singapore j, at the Office 
of Mr. Arnold Otto Meyer, IIambury, Alstfrdam m 1, on 
Tuesday, YMh December, 1921, at Noon. 

i 

Present: Mr. H. L. Lorenz-Meyer, Mr. F. II. Witthoefft, 
Mr. (). Sielcken, Mr. H. Schubert. j 

Waivers of notice of the meeting are signed by all pres¬ 
ent shareholders and ordered to be filed. 1 

i 

Mr. Lorenz-Meyer then proposes and Mr. Laspe seconds 
the appointment of Messrs. Fanil Martens, bf Xew York, 
F. S. A., American citizen: Karl Auer, of Amsterdam, Wer¬ 
ner Kngler, of St. Fallen, Switzerland, of Swisjs nationality; 
(). M. II. Sielcken, Hamburg; K. Schubert, of'Hamburg, as 
directors of the Company, which is unanimously approved 

of. _ | 

Mr. O. M. H. Sielcken is then elected as Cluiirman of the 
meeting and takes the chair. ; 

Tlie chairman proposes the reelect ion of Miessrs. F. L. 
Lorenz-Meyer, A. F. 11. Laspe ami F. II. \\ itthdefft as mem¬ 
bers of the consulting committee, which is also 
101 unanimously approved of. ! 

Further resolutions are passed to 11 lie effect that, 

1. ) The assignment to Mr. A. Sehonberg of it he claim for 

the Helm, Meyer & Co., Ltd. assets, evidenced by the trans¬ 
fer document of September 7, 1921, be and Is hereby re¬ 
scinded. i 

2. ) A claim shall be filed with the Alien Property Cus¬ 

todian of the United States for the assets and all avails 
thereof of the Philippine 1 branches of Behn, Meyer & Co., 
Limited, and j 

.*>.) A suit or suits if necessary to enforce! such claim, 
shall be instituted and prosecuted by retaining Messrs. 
Jerome, Kami Kresel of Xew York as attoiinevs for the 

7 i • 

company for the purpose. j 
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4.) Authoritv be given to the Hoard of Directors or one 
or more members thereof, to take any and all action or steps 
necessary or proper in the premises. 

b.) Mr. Kind Martens of Xe\v York he appointed as at¬ 
torney for the company and a power of attorney for the 
purpose he executed. 

(). M. II. SIELCKHX, 

As Chairman. 


1 ()2 


Mr. Laspe continued his testimony hv stating: 

1 • • V 


“On the dav that the meeting of the stockholders was 

• * 

held there was a: meeting of the directors of Belli), Mever 
cV Company, Ltd. at the same place. A paper presented 
to him hv Mr. Kresol was tin* minutes of this meeting and 

• V.. 

the signatures thereon were those of Mr. Sielcken and Mr. 
Schubert.” 

Mr. Kresel then put in evidence minutes of tin* meeting 
of the Board of Directors of Helm, Meyer Company, Ltd. 
of December 13, lbJl as Exhibit Bohn, Meyer Co., Ltd. 
Xo. lb, the material part of which was as follows: 

Minutes nf Meeftuy of Directors of liclm, Meyer d' Co., 
Ltd., Suifftijtor<\. at flo ' Office of Mr. Arnold Otto Meyer, 
// amhnry, Atsterdamm 1, on Tuesday , 13/// December , 

lblM, at '2 J). m. 

Present: Mr. (). M. II. Sielcken, Mr. Iv. Schubert, Direc¬ 
tors. 

Waivers of notice of the meeting ■are signed hv the direc- 
tors present and ordered to be tiled, 
it is further resolved that 

1. ) Owing to circumstances out of the control of the com¬ 
pany this and all further meetings of directors mav be 

• I # • 

held in Hamburg until otherwise decided and approved by 
the ('onsulting Committee. 

2. ) In accordance with the resolutions passed at the 
Extraordinary (ieneral Meeting of shareholders notice of 
claim against the Alien Property Custodian at Washing¬ 
ton be filed and a suit or suits to enforce the same 

103 be instituted and Messrs. Jerome, Band & Kresel be 

retained for the purpose, further that Mr. A. M. II. 

Sielcken be authorized to execute anv necessarv instru- 

• % 

ments, further that Mr. Emil Martens of Xew York be ap- 
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pointed ns attorney of this company and that tjhe execution 
of the power of attorney l>y Mr. (). M. II. Sielcjken be sanc¬ 
tioned. I 

(). M. II. SlkLCKKX. 


104 


saving: 

» o 


Mr. Laspe continued his testimony by 

“On the same dav, December Id, 1921, till* consulting 
committee held a meeting. A document shbwn bv Mr. 
Kresel was the minutes of that meeting.” i 

i 

i 

Mr. Kresel then put in evidence as Kxhibit Bolin, Meyer 
A’ 0o., Ltd. No. 16 the minutes of the meeting] of the con¬ 
sulting committee held December Id, 1921, tjhe material 
parts of which are as follows: j 

i 

Minnies of Mcefiitf} of Hie ('n)isitll in <) ('em mil fee of Helm, 
Me/fer d' Co., Limifed , Sin fpi pare, (if I he O/Jire of Mr. 
Arnold Oifo Mcifcr, /lambiir/i, on 'Tnesda //, jld/// Decem¬ 
ber, 1921, af 4 }). m. 

Present: Mr. K. L. Lorenz-Meyer, Chairman: Mr. A. F. 
II. Laspe, Mr. F. II. Witthoefft. * j 

Tin* minutes of the Fxt raordinarv (loneral! Meeting of 
sliareliolders and of the Directors’ Meeting, Ipoth of this 
date, wore laid before the members and all the resolutions 

i 

passed in both mootings wore approved and coijitirmed. 

F. L. LOKENZ-ME^ER, 

man. 


l()b Mr. Laspe continued his testimony byj identifying 
the signatures of Mr. Mover and Mr. Schoenberg to 
a ratification of a rescission of a certain assignment and 
Mr. Kresel put the assignment in evidence as Exhibit Bolin, 
Moyer & Co., Ltd., No. 17, the material parts of which are 
as follows: ; 

Adolf Schoenberg. 


Sao Paulo, 24 November, 1926. 

Mr. Arnold Otto Meyer, j 

Hamburg. ! 

O I 

I 

Dear Sir : j 

I hereby confirm to you that the assignment to me of 
your claim against the Alien Property Custodian at Wash- 

i 

I 

i 

i 


i 

i 
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ington, I). C. through an instrument executed in Hamburg, 
September 7, 15)21, and reading as follows: 

“We, the undersigned, being the sole proprietors of the 
firm Helm, Meyer & Co., Limited, in Singapore, and of that 
linn's branch establishments in Manila, Cebu, Ilo-llo, Zam¬ 
boanga, Penang, Sandakan, Batavia, Surabayo and Sema- 
rang, herebv trasfer all our rights relating to the reeoverv 
of such amounts as mav be standing to the credit of the 
above named linn of Bohn, Meyer & Company, Ltd. in the 
books of the Alien Property Custodian in Washington, 
P. S. A., to Mr. Adolph Schoenberg of Xew York, U. S. A. 
so that lie may encash all those amounts, treat them as his 
own property, and give receipt for them, which we hereby 
acknowledge as full and final." 

(Signed) HD. L. LOKEXZ-MEVER. 

AD. LAS PE. 

F. 11. WITTIIOEFFT. 

was rescinded with my knowledge and consent at a share¬ 
holders' meeting held in Hamburg at vour office December 
12 , 15)21. 

A. SCIIOEXBEKC. 

lob Mr. Laspo then identified the signatures upon a 
certain power of attorney to Emil Martens, and Mr. 
Kresel put the same in evidence as Exhibit Bohn, Meyer & 
Co.. Ltd. Xo. IS, the material parts of which are as follows: 

Know all men by these presents that Bolin, Meyer & 
Company, Limited, ;\ corporation organized under the laws 
of the Straits Settlements and having its registered office 
at Singapore in the Straits Settlements, hereinafter re¬ 
ferred to as the Company, does herebv make, constitute* 
and appoint Emil W. Martens, whose address is 42 White 
Street, Xew York City, its true and lawful attorney for 
it and in its name,, place and stead, to take any and all 
action in conformity with the provisions of Section 5) of 
tin* Trading with the Enemy Act or any other provisions 
of said Act and the executive orders and proclamations 
issued pursuant thereto now in force or hereafter enacted 
or issued, which Company itself might take if acting in 
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person with reference to the recovery and/or Collection of 
any property or the proceeds thereof, monejy, deed or 
claim which it may own or have and which is pow or may 
hereafter be in the possession of the Alien Property Cus¬ 
todian bv virtue of the Trading with the Enemv Act or 
in case of a deed or claim funds available for tjlie ])ayment 
of which may be in the possession of the Alien Property 
Custodian, whether received by the Alien Property Cus¬ 
todian as the property of itself or another, nnjd the Com¬ 
pany does hereby give its said attorney! full power 

107 and authority (including but not thereby limiting the 
generality of tin* foregoing powers) lo ijiio with the 

said Custodian for it and in its name such notice or notices 
or its claim under oath in such form and containing such 
particulars as the said Custodian shall require to make for 
it and in its name whatsoever sense and applications for 
the eonvevance, transfer, assignment or delivers 1 * to its said 
attorney for it of said money and or other property as 
may be required or as its attorney may in his discretion 
deem proper, and to institute in its name such suit or suits 
in equity to establish tin* interest, right, title jor deed so 
claimed as may be allowed by law, and to sejltle and or 
compromise any such claim and or suits, and upjon delivery 
or any or all of said money or property to itsjsaid attor¬ 
ney to execute in its name such receipts and acquittances 
therefor as may be required by said Alien Property Cus¬ 
todian and or bv the Treasure of tin* United States. 

• • i 

And the Company does give and grant unto its said at¬ 
torney full power and authority to do and perform all acts 
whatsoever requisite and necessary to bo done iii and about 
the promises as fully to all intents and purposes jas it might 
and could if personally present, with full power (|>f substitu¬ 
tion and revocation, hereby ratifying and confirming all 
1 hat ils said attornov or his substitute shall lawt'ullv do or 

• I • 

cause to be done bv virtue hereof. 

This power is given in contemplation of all provisions of 
the Trading wilh the Enemy Act, executive orders and proc¬ 
lamations issued pursuant thereto now existing or which 
mav hereafter be enacted or issued, and of all rules 

108 of procedure with respect to claim under Section 9 
now in force or which may hereafter be promulgated. 


i 

i 


so 
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Ill witness whereof the said Company lias caused its cor¬ 
porate name to he hereunto subscribed this 14th day of De¬ 
cember, 1921. 

BEIIX, MEYER & COMPANY, LTD., 
By ED. L. LOREXZ-MEYER. 

AI). LASPE. 

F. II. WITTIIOEFFT. 

(). M. II. SI ELCKEX, 

As Director. 


109 Mr. Laspe then identiiied the signature of Mr. 
Werner Fuller, who Ik* stated was one of the stock¬ 
holders of Bohn. Meyer N: Company, Ltd. to a certain rati¬ 
fication and Mr. Kreset put the same in evidence as Exhibit 
Bohn. Moyer & Co., Ltd. Xo. 20, the material parts of which 
are as follows: 

Know all men by these presents that L Werner Easier 
of St. Gallon, Switzerland, was on December 12, 1921, and 
had been since prior to September 19, 1914, a registered 
shareholder of 201 shares of the ordinary shares of Bohn, 
Meyer Co., Ltd., a corporation of tin* British Straits 
Settlements, that I have read the annexed minutes of the 
meeting of shareholders hold in Hamburg, Germany, on De¬ 
cember 12, 1921, and that I hereby ratify, approve and 
confirm without qualification all and singular the action 
taken at said meeting as fully to all intents and purposes as 
if l had been duly present thereat and had then and there 
personally voted therefor or consented thereto. 

In witness whereof I have this 20th day of October, 192(5, 
set mv hand and seal at the citv of Hamburg. 

P. J. WERXER EXGLER. (l. c.) 

Attached were minutes of the meeting of shareholders 
of December 12, 1921, as found in Exhibit 14. 

110 In connection with this ratification Mr. Laspe testi¬ 
fied that Mr. Eugen Engler lived in Germany and 

Mr. Kresel put in evidence as Exhibit Behn, Meyer & Co., 
Ltd. Xo. 19, an exemplified copy of a Certificate of Inherit¬ 
ance issued by the Hamburg District Court February 19, 
1919, the material parts of which are as follows: 

“On the lltli day of February, 1919, there died at Ham¬ 
burg Consul Ulrich Eugen Engler who had been a Swiss 
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subject. Ills sole heir has been proved to be Pipter Johannes 
Werner Kinder, a candidate in engineering, born in Penang 

on April 23, 1896.” | 

! 

i 

I 

• j 

111 Mr. Kresel then put in evidence as Exhibit Belm, 
Mover & Co. Ltd. Xo. 21 a ratification bv P. J. 

Werner Engler in the same form as Exhibit 20, except that 
it purported to be a ratification of the meeting] of the share¬ 
holders, a meeting of the consulting committee and a meet- 
ing of the directors all of December 13, 1921. I The minutes 
of the meet ing were attached in the form j hereinbefore 
shown in Exhibits 14, 15 and 16. j 

112 To all of these Exhibits Messrs. Staiiilev and (Jor- 
don objected at the time they were introduced, and 

they were admitted without any waiver onj the part of 
either side as to their relevancv. I 

* j 

The Court said: j 

“I will take the facts assuming that tliev are relevant to 
the inquiry and then when I come to decide t ie case I will 

have to sav whether tliev have anv such effect as is con- 

% * ► 

tended for.” j 

! 

The Court further stated: ! 

I 

I 

i 

“Nothing; is proved by these papers except j the fact that 
some one undertook to do something—unless! it turns out 
that they had the right to do it and then of cojurse it is dif¬ 
ferent.” j 

j 

The Court further stated: 

j 

“Unless there is some added objection it will be under- 

i 

stood that these papers are all admitted over tjhe objections 
originally made bv Mr. Stanley and Mr. (Jordon, and anv- 
thing that has been added to the original objection by way 
of objection to the special instrument referred to and that 
these instruments are admitted subject to motion to strike 
out. 

i 

I 

i 

i 

Mr. Stanley: Very well, your Honor, that (will save re¬ 
peating the objection so often. ! 

Mr. Gordon: And with that understanding} we will not 
make objection each time. i 

6—4760a ! 
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113 Mr. Kresol then ini rod; ed in evidence certain 
ratifications which were several!v identified bv Mr. 
Laspe as follows: 

Ratifications by Mr. Auer, dated November 1, 11)2(1, as 
Exhibit Belin, Meyer & Co., Ltd. No. *22. 

Ratification by Mr. Lehreiikrauss, dated October 20, 102b, 
as Exhibit Belin, Meyer (’<>.. Ltd. Xo. 23. 

Ratification by Mr. Rndeinacher, dated October 2<, 192b, 
as Exhibit Belin, Mever Co.. Ltd. Xo. 24. 

Ratification by Mr. Schoenberg, dated Xovember 24, 192b, 
as Exhibit Belin, Meyer & Co.. Ltd. Xo. 23. 

Ratification by Mr. Meii/.i, dated Xovember 2!), 192b, as 
Exhibit Belin, Clever cV Co., Ltd. Xo. 2b. 

These ratifications with appropriate changes for names 
and dates were in form as follows: 

“Know all mem bv these presents, that I,-, of 

• * 

•, was on December 13. 1021. and had been since prior 


to September 19, 1914, a registered shareholder of shares 

of the ordinarv shares of Belin. Mever A' Co., Ltd., a cor- 

• • 

poration of the British Straits Settlements: that I have 
read the annexed minutes of meeting of tin* shareholders 
held at Hamburg, (lermany, on December 13, 1921, and that 
I hereby ratify, approve and confirm without pualitication 
all and singular the action taken at said meet ins: as fully 
to all intents and jmrjtosrs as if I had been duly present 
thereat and had then and there personally voted therefor 
or consented thereto." 

114 Mr. Kresel then put in evidence a ratification by 
Air. Emil Martens as a director of Belin, Mever & 

Company, Ltd., as Exhibit Belm. Meyer & Co.. Ltd. Xo. 27, 
which was in the same form except that it purported to 
ratify the meetings of tin* shareholders, directors and con- 
suiting committee. 

115 In connection with this ratification objection was 
made that a director must be personally present and 

could not ratify acts at a meeting at which lie was absent. 
In this connection the Court said: 

“An objection which, if the act could be cured ought to 
be made, of course should be made now. But if these in¬ 
struments have no legal effect, any objection or anything 
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else would not give them anv legal effect, nor would it do- 
prive them of something they did not have." | 

Mr. Kresel: I understand of course that tour Honor's 
ruling was .just to that effect. 1 think if there are any 
objections which the other side wish to makp, and which, 
as your Honor states, are objections which could be cured 
if attention is called to the matter, that thee must be made 
now. | 

The Court: But as to the legal effect of tlnfse papers, it 
is either something or nothing. : 

i 

I 

116 Mr. Kresel then put in evidence a resolution pur¬ 
porting to be made by Messrs. Laspe and Witthoeft 
pursuant to Article SP of the Articles of Association of 
Belin, Meyer & Co., Ltd., dated November 3, 1P26. the sig¬ 
natures of Mr. Witthoefft and Mr. Laspe to which were 
identified by the witness, Mr. Laspe, as Kjxhibit Belin, 
Meyer & Co., Ltd. Xo. ‘28, the material parts jof which are 
as follows: | 

I 

Resolution. j 

! 

Whereas questions have arisen or may arise as to the 
validity of certain Acts done and resolutions passed in the 
name of the Company, and it is therefore expedient to set 
at rest all such questions: and whereas an Kjxtraordinary 
General Meeting of tin? members of the Compimy was hold 
at the office of Arnold Otto Meyer, 1, Alslerilamm, Ham¬ 
burg, on Tuesday the 13th December, 1P21, at! which meet¬ 
ing certain Directors were elected and it was decided to take 
proceedings in New York against the Alien Pjropeny Cus¬ 
todian to recover the assets and or the proceeds of liquida¬ 
tion of the assets of the Company's business i|n the Philip¬ 
pines, and to appoint one Emil Martens the! attorney of 
tlie Company for the purpose of taking such jproceedings. 

Now it is hereby resolved as follows: j 

* 

i 

a) That all acts done and resolutions passed at the said 

Meeting held on the 13th December 1P21 be alnd the same 
are hereby ratified and confirmed. ! 

b) That the appointment of the said Emil! Martens as 
attorney of the Company for the purpose of tlhc said pro¬ 
ceedings in Xew York and the Power of Attorney given to 
him be and the same are hereby ratified and confirmed. 


i 
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c) That all acts done and resol: ions passed by any per¬ 
son or persons acting or purporti 11 , 1 c to act as Di¬ 
ll? rector or Directors oi’ the Companv or bv anv person 
or persons acting under or in pursuance of any 
Power of Attorney or other Authority given or purporting 
to be given by the Directors on behalf of the Company, be 
and the same are lierebv ratified and confirmed. 

(I) That all the foregoing ratifications and confirmations 
shall operate and take effect as on the 1 *»th December, 19*21, 
and/or the respective dates of the doing of the Acts or pass¬ 
ing of the resolutions. 

e) That it is hereby confirmed and declared that the pres¬ 
ent Directors of the Company are 1) Emil Martens, 2) 
Karl Auer, 3) Werner Engler, 4) Friedrich Wilhelm 
Mulder, 5) Albrecht Lorenz-Meyer and b) Adolf Sclibn- 
berg, and that they shall remain in office until the first (Ten- 
eral Meeting of the Company to be held in the year 1928. 

f) That the present Consulting Committee* of the Com¬ 
pany consists of 1) Adolf Laspc. 2) Franz Heinrich Wit- 
thoefft and 3) Albrecht Lorenz-Meyer. 

Dated at Hamburg the 3rd day of November, 192b. 

(Signed) AD. LASPF. 

F. II. WITT HOFF FT. 


118 Mr. Laspy continued his testimony as follows: 

“Since the meeting of December 13, 192i, there has been 
a change in the Board of Directors. Mr. Siolcken died, Mr. 
Lorenz-Meyer died, and Mr. Lorenz-Meyer, -Jr., was put 
on the Board of Directors. Albrecht Lorenz-Mever took 
the place of Edward Lorenz-Meyer on the consulting com¬ 
mittee. Frederick W. Mulder was elected a director. The 
directors at present are Mr. Martens, Mr. Mulder, Mr. 
Lorenz-Mever, Mr. Auer, Mr. Engler and Mr. Schoenburg. 

“A meeting of the stockholders of Behn. .Mover & Com- 
pany, Ltd., was cajled November 3. 192b. to be held .Janu¬ 
ary 3, 1927. 1 attended to the sending of the notices of that 
meeting to the stockholders. Notice was sent to all the 
stockholders by me. I mailed it myself. The paper handed 
me by Mr. Kresel is the form of notice that was sent on 
that meeting. 1 did not attend that meeting personally on 
January 3, 1927. Mr. Witthoefft represented me at the 
meeting. 1 signed this instrument in the form of a proxy 


I 
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to Mr. AVitthoefft to represent me. I identify signatures 
of Mr. WitthoefTt, Dr. Peterson, sole executoii of the last 
will of Mr. Edward L. Lorenz-Meyer, Mr. Adblpli Schoen¬ 
berg, Mr. Rademachcr, Mr. Werner Engler an|d Mr. F. W. 
Mulder to the minutes of the meeting. 1 mailed the no¬ 
tices on the 3rd of November, 192(>.” 

i 

i 

Mr. Kresel then offered in evidence the notice of meet¬ 
ing dated November 3, 1926, identified by Mr. lLaspe as Ex¬ 
hibit Behn, Meyer & Co., Ltd. No. 29, tlie material parts 
of which are as follows: 


119 


Behn, Meyer & Company, Ltd. 


Notice is hereby given that an Extraordinary General 
Meeting of the shareholders in Behn, Meyorj & Co., Ltd. 
will be held in the office of Arnold Otto Meyer, jNo. 1 Alster- 
damm, Hamburg, on Monday the 3rd day of January, 1927, 
at 4 o'clock in the afternoon, when tlie sub-joined resolu¬ 
tion will be submitted for consideration and adoption with 
or without modification: 

i 

(There followed the resolution in the samp words and 
figures as in Exhibit 28.) j 

i 

Hamburg, 3rd dav of November, 192b. j 
(Signed) P. J. WERNER ENGLER, j 

FRIEDRICH WILHELM SljELCKEN, 

! Directors. 

AD. LAS PE, i 

F. II. WITTHOEFFT, ! 

7 i 

Members 11 nidi nr/ Tnfjefhr \• More Than 

Three-fifths <>f the L oftyty Hifjhts. 

See Article 89. j 

i 

i 

120 Mr. Kresel then offered in evidence as Exhibit 
Behn, Mover & ( \>., Ltd. No. 30 the proxy identified bv 

Mr. Laspe, the material part of which is as fallows: 

j 

i 

Behn, Mover & Oomnanv, Ltd. i 

T, Adolph Laspe, of Hamburg, being a member of the 
above named company, hereby appoint Mr. Fj’anz Heinrich 
Witthoefft of Hamburg as mv proxy to vote fior me and on 
my behalf at the Extraordinary General Meeting of the 
Company to be held on tlie 3rd day of January, 1927, and at 
any adjournment thereof. j 


SG 
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"Witness mv hand this 13th dav of December, 1927. 

AD. LASPK. 

Signed bv the said Mr. Adolph Laspe in the ])resenee of 

A. GUILDER. 

121 Mr. Kresej then offered in evidence the minutes 
identified bv Mr. Laspi* as Exhibit helm, Meyer cV; 
(Ltd. Xo. hi, 1 hi* material parts of which are as follows: 

Dehii, Meyer «S: Company, Ltd. 

[\.rl I'dol'/I lIKt Hi ( iritrrtll Mrrlntf? of Ihr Mrmlitis oj />V In,, 
Mctfi r <f* ('<>.. Ltd.. Ilrld at fhr ()fjicr nj AOloJd Olio 
M> tfi r. Xo. 1 JLm rdatnnt. II<n:rhitr<j. <ni Moii/laa, fhr l}rd 
da if of Jaittiara. 1924, af 4 u'rlurk hi Ihr Ail rrunou. 

Present : 

Mr. F. II. Wittlioefft, in the chair. 

Mr. Adolph Laspe. by his proxy, Mr. F. II. WitthoelTt. 
Dr. Gustav Peterson, as sole executor under the last will 
ot Mr. Ed. L. Loren/.-Meyer, deceased. 

Mr. Adolph Schoenberg. 

Mr. Georg Kademacher. 

Dr. Werner Engler. 

Mr. Friedrich Wilhelm Mulder. 


The notice convening the meeting having been read bv the 

• • • • 

Chairman and no member having anv inouirv to make, the 
following resolution which was put by the ('hairman, was 
unanimously passed. (The resolution was in the same 
form as in Exhibit 28). 

Dated Hamburg, the 3rd dav of danuarv, 1927. 

(The minutes were signed by the persons who were stated 
to be* present.) 

322 Mr. Stanley reserved objection to this being evi¬ 
dence of the minutes of the meeting, there being 

i * c? 

nobody testifying that was present at the meeting. 


32.4 


Mr. Laspe further test died: 


“At the outbreak of war between the British Empire and 
the Imperial German Government, M. II. Sielcken was not 


I 
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•a director of the company. E. L. Lorenz-Meyeh* was never 
a director of the company. Adolph Laspe, the jwitness, had 
never been a director of the company. Emil Martens was 
not a director of the company prior to December 13, 1921.” 

. Laspe. 
Laspe testi- 


Tliis concluded the direct examination of Mi 

Upon cross examination by Mr. Stanley Mr. 
Tied as follows: 


j 

i 

“Just prior to the outbreak of war between (treat Britain 


& Company, 
t, Menzi and 


and Germanv the directors of Bolin, Mover 
Ltd., were Messrs. Dielm, Schoenberg, Schubei 

| 

Rademaeher. Several of them wen* in Singapore and sev¬ 
eral were in other places, just prior to the outbreak of the 
war between Great Britain and Germanv. Mi*. Dielin was 
in Singapore. So was Mr. Schoenberg. Mr. Sjlch abort was 
in Penang. Mr. Menzi was in Manila, i 'd Mr.jRademacher 
was in Batavia. Mr. Menzi and Mr. Kc- nnacfier were not 
within British possessions. ; 

“Mr. Dielin was interned by the British ijn Singapore 
after the outbreak of 1 lit* war between Great | Britain and 

Germanv. 1 do not know tin* date of his iijterment nor 
• # ! 

the date of his release. Mr. Dielin returned!to Germanv 
since the war but 1 do not know the date. I have nothing 
whatever to do with him. 1 have seen him since the war. 

He was not present at any of these purported meet- 
124 ings of stockholders or directors to which Mr. Kresel 
has referred. He resigned as a director of Bohn, 
Meyer Company, Ltd. because his agreement! with us ter¬ 
minated. That was December 31, 1914. He I resigned be¬ 
cause* we did not agree with him on some matters of busi¬ 
ness. We were* not in connection with Singapore in the 
latter part of 1914. That was prior to the outbreak of war 
that this came about, lb* announced during the first three 
months or so of 1914 that he would retire* at thje end of that 

i 

vear. We hearel nothing further from him after h- made 
• 

this announcement. I never hearel anvthing as to whether 
or not he did as a matter of fact retire* at thejend of 1914. 
He had given the notice. That is all I knowj 

“Mr. Schubert was one of the* other directors just prior 
to the outbreak of war between Great Britain and Ger¬ 
manv. lb* resided in Penang, in the St rails! Settlements, 
British territory. 1 believe lie was not interned. I believe 


i 
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ho was allowed to <jo to Java because lie was acting German 
(onsul in IVnancr. I tliink lie returned to Germanv in 
11)15) or lJ-b. lie was present at these various stockholders 
and directors meetings in lb-1. Mr. Schoenberg was in 

I V. 

the Straits Settlements at the outbreak of war between 

Great Britain and Germanv. lie was interned. 1 do not 

know when he was released from internment. I have never 

seen anv resignation from him as a director of Belm, Mover 
• • • 

& Gompany, Ltd. lie returned to Germany. 1 think in lbiH 
or somewheres thereabout, 11 perhaps, 1 can't tell the 
exact date, ib' was not present at any of the meetings in 
December, lbiH. to which Mr. Kresel has referred. 1 have 

not seen anv resignation of Schoenberg as a director. 

• • • 

1 *_V) At the outbreak of the war Mr. Kademachcr was in 
Sourabava in Java. Tliat is in Dutch territorv. He 

• i • 

resistie«I as a director of Helm, Meyer vk (’ompany, Ltd. some 
time in lb’21. 1 do not think his resignation was iriven in 

writing. lie was not present at these* various meetings that 
Mr. Kresel has referred to in December, lb-1. He was 
present, 1 understand, in Jamiarv, lb*J7. 1 saw his sitrn.a- 
tore. I was not at the meetin.ir. Meir/.i has been in Manila 
all alon,^. K. L. Loren/.-Meyer, A. L. II. Laspe, F. 11. Witt- 
hoel’i’t, ( K Sidck(*n, and lb Schubert resided in Hamburg, 
Germany, durin.tr the war except Mr. Schubert who was not 
there until lblb. r rhere was no other business at the meet¬ 
ing on December lb, lb*21, except to draw up these minutes 
and pass what purports to be this resolution. 

‘■There was no business for Bohn. Mover & Gompanv, 
Ltd. to do since the end of the war. The only purpose of 
cidlin.tr the nieetin.tr on December 1J. IblH, to which these 
minutes. Lx hi bit Delin, Meyer ck (\>., Ltd. Xo. 14, refer, was 
to authorize <>r purport to authorize the iiliutr of a claim 
a.trainsl the Alien I'ropery Gustodian for tliese assets and 

the hrinirinir of a suit, The onlv business of Delin, Mever 

• • 

Gompany, Ltd., which they had in Germany, was tin* bold¬ 
ine: of the meeting 1 of the Board of Directors, consulting 
committee and stockholders for the soil* purpose of au¬ 
thorizing or continuing or ratifying action looking toward 
tin* recovery of these assets which are the subject-matter of 
this suit. That was the only business they performed. 

“Mr. Meir/.i is not a resident of Germanv. He is the onlv 

• % 

stockholder that is not a resident of Germanv. Mr. Lncrier 
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was not in Germany for several years frpm the death 

126 of his father in 1915 or 1916 up to 1919, that is 

Engler, the son. The father died, 1 think, in 1916. 

“Behn, Meyer & Company, Ltd. does not purport to 

maintain anv offices in Germanv. Tliev do not rent any 

• • • * 

room in an office building or anything of that! sort. Tliev 

• •v' I * 

have no employees in Germany so far as Ijknow. This 
organization, which is referred to here as the poard of Di¬ 
rectors in the documents which Mr. Kresel introduced, does 
not maintain anv offices in Germanv or anv\vhere else m 

* k • i 

the world. There were probably assets of Bcfhn, Meyer & 

l 

Company, Ltd. in neutral count lies at the outbreak of the 

l 

Great War. There were* assets in Java. Tliiere were no 

I 

meetings held in Germany which purported tof be directors 
meetings prior to the meeting of December, 11921. 0. M. 

H. Sielcken at the outbreak of the Great War was not a 

i 

stockholder of Behn, Meyer & Company, Ltd. lie was a 
member of the firm of Arnold Otto Meyer Company in 
London, lie had no connection with the firm of Behn, 
Meyer & Company. E. L. Lorenz-Meyer wasja member of 
the consulting committee of Behn, Meyer &| Company at 
the outbreak of the Great War. 1 (Adoph I|/aspe) was a 
member of the consulting committee. Emil W. Martens 
had no connection whatever with respect to Behn, Meyer & 
Company at the outbreak of the Great War/’i 


This concluded the cross examination bv Mr. Stanley. 


127 


Upon cross examination by Mr. Gordon Mr. Laspe 
testified as follows: 


“I cannot answer the question whether Mr. Lorenz-Meyer 
was a German citizen and subject on Septemjber 19, 1914, 
because it is doubtful whether lie was English or German. 
He was born in Singapore. There is a controversy going 
on now as to whether he was a British subjectior a German 
subject so 1 could not tell you what he was. I The witness, 
A. Lapse, is a German citizen and was such on September 19, 
1914. and has been all the time. Mr. Witthoefft was a Ger¬ 
man// citizen and subject in 1914 and has been down to date. 
Mr. Menzi was a Swiss citizen and is still a Swiss citizen. 
Mr. Engler was a Swiss. Mr. Erwin Lehrenkrauss was a 

i 

German. Mr. Diehn was a German. Mr. Schubert was a 
German. Mr. Schoenberg was a German. Those whom I 


i 
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have said to be Gormans were Gormans at the beginning 

of U14 and liavo been Germans ever since and are now 

Germans, except those who have since (lied. Mr. Lorenz- 

Mover died last vear and Mr. Xieleken died two vears ago. 
• • • * 

Mr. Lngler died in DK>. The only changes in ownership 
of tin* stock have been in the case of Mr. Engl or and his 
son lias tin* shares of his father. Mr. Xieleken was not a 
stockholder. There have been onlv two stockholders who 
died. Hinder and Lorenz-Mever. Mr. Lorenz Mover's heirs, 

i • • 

according 1<> the German law, were his three children, Al¬ 
brecht Lorenz-Meyer, who has been his successor in our 
linn, and Mrs. Peterson and Mrs. Albers. There was an 
arrangement that Albrecht Lorenz-Meyer might take over 
the shares. Mr. Lorenz-Mever's daughters are German 
Nationals. I do not know about the son. I think Werner 
Lngler was born in. Germany. All of these people are of 
full age. 

L2S “In U14 the directors were Mr. Menzi, Mr. Dielin, 
Mr. Schubert, Mr. Schoenberg and Mr. Kademadier. 
Mr. Schoenberg is still a director. 

1 *J!) “Mr. Menzi ceased to be a director when the linn 
was liquidated in Manila. Mr. Dielin retired at the 
end of U14. Mr. Schubert retired about a vear and a half 
ago. Mr. Kademacher ceased to be a director in U*20 or 
1 DliL Mr. Schoenberg continued to be a director. No one 
was appointed in the place of the retiring directors until 
in U’Jl when Mr. Martens. Mr. Auer, Mr. Lngler and Mr. 
Sielcken became directors. Mr. Sielcken died and Mr. Mul¬ 
der was put in his place. Mr. Schubert went to Dueiios 
Aires and Mr. Lorenz-Meyer, Jr., was put in his place. The 
directors at present are Messrs. Martens, Auer. Werner 
Lngler. Mulder, Albrecht Lorenz-Meyer, and Adolph 
Schoenberg. 1'hese persons who have been mentioned are 
the onlv ones who have been directors from D14 down to 
the present time. The only ones of them who were not 

German nationals and citizens were Messrs. Menzi, Lngler 

% 

and Auer, who are Swiss, and Mr. Martens, an American. 
The firm of Arnold Otto Meyer is a partnership. In 1014 
the partners were Lorenz-Meyer, Sr., myself (Mr. Laspc), 
Mr. Witthoefft and Mr. Lngler, Sr. Then Mr. Sielcken 
became a partnei in UK) or lbl(), I think. Subsequently 
Mr. Sielcken died and Mr. Lorenz-Meyer died, and Mr. 
Lorenz-Meyer's son was admitted as a partner, so that the 


I 

i 

i 
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partners now are myself (Mr. Lapse), Mr. IWitthoefft, Mr. 
Lorenz-Meyer, Jr., and Mr. Schoenberg since the 1st of 
January of this year. Helm, Meyer & Company, Ltd., was 
organized under the laws of the Straits Settlements. It 
had branches in various places in the East Indies, which I 
called branch linns. These branches!kept their own 
130 books, had their own debtors and j creditors, etc. 

Nevertheless, the books at the main office in Singa¬ 
pore would reflect the condition of the branches at the end 
of the year. The capital for these so-called branch lirms 

I 

was apportioned out of the total capital o if the company. 
Dividends would be declared in Singapore by the head office 
at the direction of the consulting commit lee. These divi¬ 
dends would be derived indirectly from thej profits of the 
branches, that is, the branches would have! accounts with 
Singapore and the profits would go in to Singapore and 
Singapore itself would have some profits aijid it would all 
be amalgamated and go to the stockholder^ as dividends. 
There would bo an account between Singapore and each 
branch and at convenient times when the branches got to 

i 

owing Singapore too much they would pay them some 
money and it would go in to Singapore. Thjey might have 
an account with these various branches to which the amount 
of profits or losses would go. The profits of the branches 
might be used for expanding the business of the branches 
or might be paid in to Singapore for (listrjibution to the 
stockholders in dividends. The company had [<omo branches 
in the Straits Settlements besides at Singapore. Their 
business was handled just the same as the branches outside 
the Straits Settlements were handled. The notice of a 
stockholders’ meeting which 1 sent out November 3, 1926, 
was sent to tin* stockholders by post. I posted them myself 
in the official letter box at the door of our office to the ad- 

i 

dresses of these stockholders, none of which \Vere in Singa¬ 
pore.” 


131 


This concluded cross-examination by Mr. Gordon. 


On further cross-examinntion bv Mr. iStanlev, Mr. 
Laspe stated that the Articles of Association of Belin, Meyer 
N: Company, Exhibit No. 11, were the only Articles of Asso¬ 
ciation and covered all these various branches that have been 
referred to. j 
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On redirect examination Mr. Laspe testified as 
follows: 


‘‘The stockholders who ratified what was done at the 
meetings were not all in (Jermany. Mr. Schubert and Mr. 
Schoenberg were in Puenos Aires. Mr. Auer was in Am¬ 
sterdam. Holland. Mr. Menzi was in the Philippines. Mr. 
Martens was in New York. None of the directors who were 
directors of the company at the outbreak of the war in 1914 
were in (Jermany durinir the war Neither Menzi. Diehn, 

Schubert, Schoenberg nor Kademaeher were in (lermanv 

■ • 

durinir the war. Of the stockholders Enirene Ensder was 
in (Jermany, Menzi was not, Lorenz-Moycr, Laspe and \Yit- 
thoetTt wore in Hermanv. All of these live directors were 
manners of some one or more of the branches. Para¬ 
graph 04 of the Articles of Association ( Exhibit 11) pro¬ 
viding **tlu' ofliee of director shall be vacated if beinir a 
manager of the company he ceases to be such manager” 
was a provision that was not observed in Pelm, Moyer & 
Company, during the war time because we did not know 
what was happening at these branches or whether they 
continued to be managers or not.” 

4 

This concluded the testimony of Mr. Laspe. 

Christopher Nixon was then called as a witness for 
the plaintiffs in Eouitv Xo. 40.4(>1 and having been dnlv 
sworn testified in substance as follows: 

“1 am a barrister at law of the English bar. 1 was ad¬ 
mitted in Ibid and practiced in England until the be.irinninjx 
of 19L">. Hurinir that vear I came to the Cnited Statt^. i 
have been admitted fo practice in the courts of California 

and Nevada. Since comine to the TTiited States 1 

% 

14.4 had to deal with leeal questions coniine' from many 
states of the Cnion and coming from Canada and 
Kn,eland. I liave been retained in matters involving the 
interpretation of Knelish law. The common law of Eng¬ 
land prevails in tin* Straits Settlements. T have had oeea- 
sion to <iudv the Trading with the Enemv Act of England. 
In the Straits Settlements there were passed Tradine with 
the Enemy Ordinances and Alien Enemies’ (Windinsr-up) 
Ordinances. I studied these for the purpose of this case. 
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i 

Under the laws of the Straits Settlements jail American 
citizen or a company incorporated under tlni laws of one 

of the United States and which is not an enejmv under the 

| 

laws of the Straits Settlements whose property in the 
Straits Settlements was nevertheless seized t>v officials of 

i • 

the Straits Settlements is entitled to recover jjueli property 
or its proceeds if liquidated. A company organized under t. 
the laws of the United States and which has njot during the 
war done business with or in the territory of ainv country at 

• i • • 

war with Great Britain, if its property in the Straits Settle- 

l 

ments were seized bv oflicials of the Straits Setjtlements such 
an American company can recover that property or the 
proceeds if liquidated.” j 

This concluded Mr. Nixon's direct examination. 

i 

Unon cross-examination bv Mr. Stanley MrL Nixon testi- 

i • » 

tied as follows: ! 

i 

i 

134 Mr. Nixon first identified a copy |>f the Alien 
Enemies’ (Winding-up) Ordinance, ami this was in¬ 
troduced in evidence bv Stanley as defendants’ Exhibit 1. 
The material parts of this Ordinance are as! follows: 


135 


I 

I 

Altai Enemy (11 tudiuy-u jj) Onliiiaiiiee. 


Reprint of Ordinance No. 29 of 1914 as Amended by Ordi¬ 
nance No. I of 1915, Ordinance No. NIN ojf 1915, Ordi¬ 
nance No. XVI of 1916, Ordinance No. VI of 1917. 

i 

i 

. j 

An Ordinance to Provide for the Winding-up jof the Trade 

Affairs of Alien Enemies. ! 


It is hereby enacted bv the Governor of thd Straits Set- 

* * 

tlements with tin* advice and consent of tin!* Legislative 

! "• 

Council thereof as follows: j 

1 . This Ordinance may be cited as ‘‘The Ajien Enemies 

(Winding-up) Ordinance, 1914.” j 

2. In this Ordinance: 

! 

“Alien enemy” means an alien whose sovereign or State 
is at war with His Majesty, and any person; or body of 

i 

persons of whatever nationality resident or j carrying on 
business in an enemy country. ! 


i 
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“Trade'* includes every kind of business, occupation and 
work. 

“Knemy Company" means a company, one-third or more 

of the issued share capital or of the directorate of which, 

immediatelv before or at anv time since* the fourth dav of 

• • • 

Auerust, 1914, was held hv or on behalf of or consisted of 
persons who were subjects of, or resident or carrying on 
business in, a State for the time being at war with Ilis 
Majesty, not withstanding that the company is registered 
within Ilis Majestv's Dominions, and includes anv com- 
pany or body of persons incorporated in an enemy 
136 country and any incorporated company or body of 
persons, wherever incorporated, carrying on busi¬ 
ness in an enemv countrv or in anv territorv for the time 

• • % • 

being in hostile occupation. 


3. If any question arises under or in consequence of this 
Ordinance as to whether or no'f any person or company 
is or was an alien enemy or enemy company, a certificate 
under the hand of the (lovernor that in his opinion such 
person or company is or was an alien enemy or enemy com¬ 
pany shall be sufficient proof that such person or company 
is or was an alien enemy or enemy company, as the case 
may be, and the onus of ’proving that such person or com¬ 
pany is not or was not an alien enemy or enemy company 
shall lit* upon the person asserting such to be tin* case. 

4. (1) The (lovernor may appoint any person whom he 
may think fit as liquidator to wind up the affairs of any 
trade carried on in the Colony either at the commencement 
of this Ordinance or thereafter— 


# 


* 


# 


* 


* 


* 


(c) by an enemy company or by anyone for the benefit 
or on behalf of an enemy company. 

(2) Such liquidator may be appointed although the trade 

carried on in the Colonv bv or on behalf of such alien enemv 

• • • 

or enemy company may have been a branch or the head 

office of a trade carried on also outside the Colonv. 

% 

(3) The appointment of any such liquidator shall be 
made by writing under the hand of the Governor, and such 
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writing shall be conclusive evidence of such appointment 
for all purposes whatsoever until the appointment has been 
revoked bv the Governor. ! 

(4) The Governor may revoke any such appointment at 
any moment in his absolute discretion, aijd upon the 

137 communication of such revocation to the liquidator 
his powers as liquidator shall absolutely cease and 

determine, without prejudices however, to any! acts bona 
fide done by him as liquidator before th(* communi- 

138 cation of such revocation of such appointment, and 
without prejudice to the rights of any persons who 

mav bona title deal with him without notice 1 of anv such 

• i • 

revocation. i 

(5) The rights and powers of any such liquidator shall 
take effect from the date of his appointment. j 

((>) Any such liquidator shall for all purposes whatever 
have as full rights— | 

(a) as if— i 

( i) the whole of the traele previously carried on in the 
Colony by such alien enemy or enemy compaijy together 
with the good will of such trade and every part thereof: and 
(/'•) all the property of every description previously em¬ 
ployed in or in connection with such trade; and j 

(iii) all debts, stock, shares, securities and other choses 
in action wherever situate due to or purchase^ or other¬ 
wise acquired by or on behalf of such alien enemy or enemy 
company; and 

(//•) all the property in tin* Colony of such alien enemy 
or enemy company or standing in his or its name, 

i 

i 

had been absolutely assigned to such liquidator for valuable 
consideration; and | 

(a\) as if all securities for money given in connection 
with such trade to an alien enemv or enemv coiinnanv and 

• • i i • 

all moneys due upon such securities and the legal or equita¬ 
ble estate or interest of the alien enemv or enemY eomnanv 

• * i • 

in any property moveable or immoveable comprised in such 
securities had been conveyed assigned or transferred to 
such liquidator for valuable consideration upon trust to get 
in and realize such securities and to pay out the proceeds 
of such realization to the Custodian of Enemy Property 
whatever is due and payable in respect of such securities 




i 
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and to deal with the balance thereof as is in this Ordinance 
provided; and 

(b) as if all the contracts of such trade had originally 
been entered into with such liquidator. 

139 (b (A)) On any sale of the good will of any trade 
by the liquidator the purchaser shall not acquire the 
right to use and shall not use— 

(a) the name under which the trade had been carried 
on in the Colony without the consent of the Governor; or 

(b) any registered or unregistered trade mark used in 
the trade carried on in the Colony without the consent of 
any British subject who is jointly interested in such trade 
mark. 

(7.) Any proceedings which if this Ordinance had not 
come into operation might have been brought by or against 
such alien enemy or enemy company in respect of such 
trade except such proceedings as are mentioned in section 
4A may be brought by or against such liquidator provided 
that the property held by the liquidator under this Ordi¬ 
nance shall not be liable to be attached or otherwise taken 
in execution and provided that no liquidator shall incur any 
liability in respect of any such winding-up beyond the as¬ 
sets which mav have come to his hand. 

% 

(8.) Any such winding-up may be carried out without 
any authority for any act or omission being required from 
any person outside the Colony. 

(9.) Every such, winding-up shall, subject to the just 
rights of any other persons, he carried out as for the benefit 
of the persons entitled to the profits of such trade, or to any 
property dealt with by the liquidator, and all proceeds real¬ 
ized by such winding-up after providing for the matters re¬ 
ferred to in sub-sections (11), (1_). (1-z) and (Illy) shall 
be paid to the Custodian of Enemy Property to hold sub¬ 
ject to such provisions of the Trading with the Enemv Or¬ 
dinances, 1914 to 191G. as are applicable to monies paid to 
the Custodian under those Ordinances. 


a 


140 (10-A.) I lyery liquidator may require any person 

who, immediately before the appointment of such 
liquidator, managed or assisted in the management of the 
t ^ ^ 1 i ^ n enemy or enemy company which is being 
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wound up, to give such assistance in eonnectijon with such 
winding-up as may be required. 

(11.) Every liquidator shall be entitled to jretain out of 
the assets of the trade of the alien enemy oij enemy com¬ 
pany whose trade affairs he has been appointed to wind 
up— 

(a) The expenses incurred in the course of inch winding- 
up including— j 

(/) the rent of any business premises formerly occupied 
bv such alien enemv or enemv eompanv which accrues 
while such premises are occupied by tin* liquidator for the 
purpose of such winding-up; j 

(//) the expenses of obtaining legal advice and of taking 
legal proceedings reasonably incurred for the purposes of 

such winding-up; | 

( iii ) audit fees; j 

(tv) anv monevs which mav 1 advanced bv the 
141 liquidator for the purposes of suelij winding-up; 

and j 

(/>) a commission not exceeding three per jeentum to be 
fixed bv the Governor on the total assets realised or brought 
to the credit by the liquidator as remuneration for his loss 
of time and trouble. j 

(12) After providing for the matters referred to in sub¬ 
section (11), the remaining assets shall be applied in pay¬ 
ment of the following liabilities incurred in Respect of the 
trade carried on in tin* Golony and in the following order 
or priority: ! 

Firstly, all rates and taxes due at the (lajte of the ap¬ 
pointment of the liquidator and having become due and 
payable within twelve months next before that date; 

Secondly, all wages or salary of any clerk jor servant in 
respect of services rendered during four months before the 
date of the appointment of the liquidator lesls any sum of 
monev due bv such clerk or servant to such alien enemv or 

• ft IV 

enemy company: j 

Thirdlw all sums of monev due to the Crown: 

* • 

Fourthly, rateably pari passu all sums duejto persons or 
companies resident or carrying on business in the Colony 
who are not alien enemies or enemy companies; 


47600 
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Fifthly, rateahly pari passu all sums duo to persons or 
companies who are not resident or carrying on business in 
the Colony and are not alien enemies or enemy companies; 
Sixthly, rateahly pari passu all sums due to an alien 
enemy or enemy company in respect of whose trade 

142 a liquidator has been appointed under this Ordi¬ 
nance. 

(12c) Any liability incurred— 

(«) by any branch or the head office or any other branch 

of the head office, not in enemv territory of the trade which 

• • 

is being wound up under this Ordinance: or 

(b) where such trade is a branch of a head office in enemy 
territory; bv— 

» 7 » 

(/) such head office: or 

(//) any other branch of such head office in any territory, 
enemy or otherwise; 

may with the consent of the (Jovernor be paid out of the 

assets of such trade remaining after precision has been 

made for the matters referred to in sub-section (12). Pro- 

cided that the person or company to whom such liability 

is due is not an alien enemy or enemy company; 

Procided further that, if such person or company resides 

or carries on business in a neutral country, such person or 

company shall only l>e allowed to claim in respect of any 

balance of such liability as remains after ecerc remedy 

• • • 

under the law of the, enemy country or of any other coun- 

• • • 

try in which such branch or head office is situate has been 
exhausted. 

(12//) Any liability in the nature of a liability referred 
to in sub-section (12) or sub-section (12:), but due to per¬ 
sons or companies who are alien enemies or enemy com¬ 
panies may with the consent of tin* (lovernor be paid out 
of the assets remaining after provision lias been made for 
the matters referred to in sub-section (12). 

143 (15) Any person who without lawful excuse — 

(a) refuses to hand over to a liquidator on demand any 
keys, safe, office furniture, account books, cheque books, or 
other things of any nature what soccer, of which he is in 
possession and which may hace been used in connection 
with or which mac relate to the trade of the alien enemy or 
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enemy company whose trade affairs such liquidator lias 
been appointed to wind up: i 

(b) refuses or neglects to give any assistance which may 
be required by a liquidator to be given under this section; 


or 


(r) in any way obstructs any liquidator in taking posses¬ 
sion of any premises occupied by or on I behalf of such 
alien enemy or enemy company immediately before the ap¬ 
pointment of such liquidator, ! 

i 

i 

shall be deemed to commit an offence against this Ordi¬ 


nance. 


144 (1 (\b) Every winding-up under [this Ordinance 

shall continue in force notwithstanding the termina- 
tion of tlie present war until all ])roceeding|s in relation to 
such winding-up are staved bv order of the'Governor. 

c? i • « i 


4A. Where a liquidator has been appointed to wind up 
the affairs of anv trade carried on in the Colionv bv an alien 

• i • • 

enemy or enemy company, so long as the appointment of 
such liquidator, or of any person appointed as liquidator in 

succession to such liquidator, remains in force- 

{a) no proceedings in Bankruptcy or in wjinding-up shall 
be brought or maintained against such alien elnemv or enemv 

o ■ i 

company; i 

(b) no such alien enemy shall be at liberty to file a peti¬ 
tion for or in respect of his own bankruptcy; 

(c) no resolution to wind up voluntarily ahy such enemy 

company shall have any force or validity or;be acted upon 
by any Court or person. j 


8. Whereas the appointment of the person to act as 
liquidator to wind up the trade of Bohn Meyer and Com¬ 
pany, Limited in this Colony although made on the eigh¬ 
teenth day of December, 11)14, was not made under the hand 
of the Colonial Secretarv until tin* second dalv of January, 
191b, it is hereby enacted that the rights aind powers of 
such liquidator shall take effect as from the eighteenth day 
of December 1914. 


i 

i 

i 
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Mr. Xixon continued bis testimony as follows: 


‘‘A corporation incorporated under the laws of one of 
the states of the United States, one-third or more of whose 
issued share capital has been since August 4, 1014, held by 
or on behalf of persons who were subject of or residents 
or carrying on business in a state for the time being at 
war with (Jrcat Britain, comes within the definition of an 
enemy company in the Alien Enemies’ (Winding-up) Ordi¬ 
nance, Xo. 20 or 1014, with the various amendments which 
are incorporated in defendants' Exhibit Xo. 1, for the pur¬ 
pose of this Ordinance and this Ordinance only. Assum¬ 
ing that the property of this American corporation had 
been vested as a matter of fact bv a vesting order entered 
pursuant to the various Trading with the Enemies’ Ordi¬ 
nances in the Straits Settlements as to the Custodian of 
enemy property, leaving out of the question whether there 
was the right to vest in the Custodian of enemy property 
or not, an American corporation whose property had been 

so vested and 50C of its slock was owned bv citizens or 

/ • 

subjects of countries at war with Croat Britain and com¬ 
ing into the Straits Settlements might make application 
to an official or a court and could secure the return of that 
property. Such a state of facts would not have justified 
under the laws of tin* Straits Settlements tin* vesting of 
that property as enemy property and therefore the Cus¬ 
todian would have no legal right to have that property and 
would be subject to an ordinary suit to return it. There 
is a possibility that the crown itself in the Straits Settle¬ 
ments, and this is a point which 1 think has not been de¬ 
cided, but there is a possibility that the crown itself bv 
reason of wrongful possession and vesting in its officer, 
the Custodian of Enemy Property, would be subject to 
suit under the special law of the Straits Settlements which 
gives an opportunity for relief against the crown and 
which does not obtain in some other parts of the British 
Empire. It is not a matter of statute. If a wrong 
146 is done by an officer under the English law and par¬ 
ticularly under the laws of the Straits Settlements 
and they are in possession or have taken possession of 
property without legal authority, it is a common and gen¬ 
eral rule of the Straits Settlements and of the British Em- 
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pire generally that they shall get their property back. Offi¬ 
cials are subject to what is known under our! constitutional 
law as a rule ol* law and they cannot maintain that. In 
Ordinance Xo. 5 of 1916, which is called j‘Ordinance to 
Amend the Trading with the Enemy Ordinance of 1914’ 
and this is known as the Trading with the Enemy Amend- 
ment Ordinance of 1916, there is a definition of enemy 
subjects which says: ‘Enemy subject means a subject of 
a state for the time being at war with His Majesty and 
includes a body corporate constituted according to the 
laws of such state.’ That would be a corporate body con¬ 
stituted bv the laws of a state then an enemy of the Eng- 
lish Crown and in a proclamation dated September 14, 
1915, relating to trading with the enemy jthis was pro- 

i 

claimed by the crown (and the witness read,the proclama¬ 
tion) so my answer to your question is that if a corpora¬ 
tion were carrying on business in enemy territory it would 
be subject to have its property vested under the Trading 
with the Enemy Ordinances and if it wen) incorporated 

under the laws of an encmv state or nation it would be 

* 

so subject under the other provisions. I know of no con¬ 
dition in the “Alien Enemies’ (\Vinding-u]j) Ordinance” 
which provides for the appointment of a liquidator to wind 
up the company. Paragraph 4 of that ordinance has noth¬ 
ing to do with your question. You asked me! as to whether 
a liquidator could lie appointed to wind upj the company, 
and my answer is ‘no.’ Paragraph 4 gijves authority 
under certain circumstances to appoint aj liquidator to 
wind up the trade carried on in the Straits Settle- 
147 monts by certain defined bodies of persons, if a cor¬ 
poration organized under the laws |)f one of the 
states of the United States was engaged in trade in the 
Straits Settlements and had a large amount of assets there 


anti came within the definition of ‘encmv country as 
used in this act, the Governor of the Straits Settlements 
under the laws of the colony could appoint «ji liquidator to 
wind up the affairs of the trade in the Straits Settlements. 
As far as this Alien Enemies’ (Winding-up) Ordinance is 
concerned it is equally applicable to corporations organ¬ 
ized outside of the Straits Settlements if those corpora¬ 
tions are trading in the Straits Settlements and come 


i 
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within tlu* definition of “enemy company." It says enemy 
company means a company. There is no limitation to com¬ 
panies organized under the laws of the Straits Settlements 
and to make that quite clear it says even despite the fact 
that the company he organized under the laws of some 
part of his Britannic Majesty's dominions, and certainly 
if the British company were included there would not he 
an exception in favor of a foreign or neutral company. 

“If an American corporation organized under the laws 
of one of the I'nited States falls within the definition of 
enemv companv as used in that ordinance and has assets 

• i • 

i 

and trade in tin* Straits Settlements, the Governor acting 
under that ordinance may appoint a liquidator for that firm 
and the liquidator may wind up the trade in the Straits 
Settlements after paying various charges against the trade, 
which are referred to in the statute, and the liabilities, he 
will then pay those assets, what is left, the money, over 
to the custodian of enemy property in the Straits Settle¬ 
ments, if there is anv. 

Q. And the custodian must then hold that monev until 
the end of the war. or subject to such orders as tin* (inv¬ 
entor mav make, which LTenerallv speakimr are orders for 

the pavment of the debts owim*’ bv the em*mv, out 
* • • • • 

14S of the propertv, is not that ritrhl 2 A. Well. I do 
not know about your last condition. But generally 
speakin.ir the section says. exce*pt <0 far as the Governor 
or the Supreme Court or a jiulire thereof may otherwise 
direct, and subject to the provisions of subsection 2. 

“An American companv which falls with the meaning ot 
enemv companv in the w indinu-u:* ordinance and has a 
trade ami assets in the Straits Settlements, and the Gover¬ 
nor appoints liquidators for that trade and assets and the 
the liquidators proceed to wind up that trade and find them¬ 
selves with some monev in their hands as a result of wind- 

% 

inir up under that statute, nnd’they paid under this statute 
to the custodian of enemy property in the* Straits Settle¬ 
ments, and under those circumstance's the* American com¬ 
panv bv its dulv authorized representative comes to the* 
Straits Settlements and seeks to have paid over to it that 
monev which is in the hands or in the custodv of the custo- 


I 
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I 

dian of enemy property, whether it would secure that 

money would depend upon what the Governor in council 

might by order <lirect. I know of no limitation on the 

Governor by the law of the Straits Settlements as to what 

can be done with this monev. The Governor in council is 

• 

given authority to deal with the property. j\Vhen you say 
he might give it to anvhodv he chose, of course, the Gover- 
nor in council would never have the right to|give it to any 
friend just because he was a friend. 1 do notjknow whether 
any American corporation has applied under! those circum¬ 
stances. There is nothing in these laws that savs 

• i •• 

149 whether an American corporation under those cir¬ 
cumstances could secure the return of its monev from 
the custodian of enemy properly. The Governor would 
have authority to return it to the American corporation. I 
know of no proclamations or statutes or cases dealing with 
that subject. I can read no implication from the winding-up 
ordinance forbidding the return of money in the possession 
of the custodian of enemy property to corporations, one- 
third of whose stockholders are enemies or ejnemy subject. 
It is not at the caprice of tin* Governor as jo whether or 
not this mav be returned. The Governor is an officer hold- 

ing a responsible position and he cam carry oujt a policy and 

1 

that policy would be determined by the facts placed before 
him. And far from any caprice, because any such matter 
makes him subject to instructions in those likings, and if 

I 

he receives certain instructions to carry out a|line of policy 
he has the authoritv to do it. And vou asked me as to the 

• • T 

implication from this ordinance*. Now, there! is something 

i 

in the ordinance that suggests an implication contrary to 
the one you have suggested, that is, in sub-section 9 of 
Section 4 it savs: ; 

• i 

! 

I 

“Kvery such winding-up shall, subject to the just rights 
of any other persons, be carried out as for theIbenclit of the 
persons entitled to the profits of such trade.”! 

I 

i 

i 

Xow there is a justified intimation that the liquidator shall 
bear in mind in doing this thing that he is doing it for the 

i 

benefit of the persons entitled to the property. Of course, 
he could not pay out anything to subjects at wir with Great 
Britain. Me would not equally be paying out! to an enemy 


I 

i 
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if lie paid out to an enemy company within the meaning of 


that statute. 


150 


k ‘You are dealing with the Trading with the 
Knemv Ordinance. This ordinance does not deal 
with the meaning of ‘enemy* under the ordinances deal¬ 
ing with the t rading with the eiiemv. It would not follow 

« • • 

that because the proclamation which I read you defined it 
so merely because a certain proportion oi the stockholders 
wish payment of money to such corporation, it would not 
come within this definition of enemy for the purpose of de¬ 
fining what constitutes trading with the enemy or paying 

money to the enemy. The instructions to the Governor 

• • 

would be given by the (drown. I do not know ot any in¬ 
structions being given to the* Governor on that subject. I 
have examined the records, but there might be records that 
are not available. They might not be made public. The 
return to an American corporation of this sort might be 
within the class not made public. I have not iouud any 

instructions dealing one wav or the other.” 

*• * 

This completed the cross-examination of Mr. Nixon by 
Mr. Stanley. 


151 


On reexamination bv Mr. Kresel Mr. Nixon testi- 
tied as follows: 


•‘The questions that Mr. Stanley put to me hypothetically 
did not contain the assumption that the seizure in the 
Straits Settlements was a wrong procedure. Assuming 
that an American company having property in the Straits 
Settlements had such property seized by the custodian in 
the Straits Settlements when under the laws of the Straits 
Settlements such seizure was wrongful, an American com¬ 
pany under those circumstances could certainly go into the 
Straits Settlements courts and recover the property. As¬ 
suming the state of facts put to me by Mr. Stanley and 
assuming also that the original seizure was wrongful, there 
is no doubt at all in mv mind that the Governor would under 
such circumstances return at least the balance that re¬ 
mained.” 


H. SUTHERLAND ET AL. VS. BERN, MEYER &C0. 


105 


I 

On recross-examination hv Mr. Stanley Mr. Nixon testi- 

• • 

fiecl as follows: j 

i 

‘‘The custodian of enemy property would make the 
seizure under the Alien Knemy Ordinance. Thejre is a pro¬ 
vision in Ordinance Xo. 4 of 1915 hv which the office of the 
custodian of enemy property may take property. There is 
a provision in Section 10 by which on application of the 
custodian an order may he made to vest property belonging 
to an enemy in the custodian. In the 1916 Ordinance, No. 
5, there is another power giving to the Governor in council 
the right to vest in the custodian property or money be¬ 
longing to an enemy. Of course, they cannot vijst property 

, I 

at large. 

152 “Ordinance Xo. 4, 1915, Section 10, sajvs: 

! 

i 

“The Supreme Court or a judge thereof may, on 
the application of any person who appears tb the court 
to he a creditor of an encmv or entitled to recover damages 

• j 

against an enemy, or to he interested in any property, real 
or personal (ineluding any rights, whether legal or equi¬ 
table, in or arising out of property real or personal) belong¬ 
ing to or held or managed for or on behalf of ajn enemy, or 
on the application of the custodian or any Government De- 

j 

partment, by order vest in the custodian any such real or 
personal property as aforesaid, if the court ojr the judge 

i 

is satisfied that such vesting is expedient for the purposes 
of this ordinance, and mav hv the order coiifer on the 
custodian such powers of selling, managing and otherwise 
dealing with the property as to the court or! judge may 
seem proper. Under that section and section 5 of Ordinance 
Xo. 5 of 1916, supposing that the property of an American 
corporation, more than 50 c /c of whose capita} stock was 
owned by subjects of countries at war with Great Britain, 
had property in the Straits Settlements and under one or 
the other of these sections that property was bested in the 
custodian of enemy property, such a corporation could 
secure the return of that property from the Custodian of 
enemy property. 


, 9 9 


i 

Q. In other words, under your statement, the laws of the 
Straits Settlements put in a condition as to the stock owner¬ 
ship of a corporation when it is dealing with! the subject 


! 
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of return oif property? A. You are too broad. You 
1 od asked me whether under these sections, and I an¬ 
swered von ves. And you changed to the laws of the 
Straits Settlements at large. Mv answer is that under the 
circumstances you stated, and those circumstances being the 
only circumstances present, that if property had been 
vested, under either of these sections of the trading with the 

enemv ordinances, it could have been obtained bv the cor- 
• • 

poration owning it. 

“Such an American corporation could not get its prop¬ 
erty, for example, if it was doing business in Germany. 
It does not matter if its entire board of directors resides 
in Germany or a majority of them so long as it is not doing 

business in Germane. That is the onlv limitation then 

• • 

under mv view of it that there would be of an American 
corporation securing a return of its property from the cus¬ 
todian of enemy property in the Straits Settlements." 


This completed the prima facie case of the plaintiffs 
Helm, Meyer Company, Ltd., in Equity 40361. 

lo4 Thereupon on behalf of the plaintiffs in Equity Xo. 

4.‘>ss! Mr. Gordon placed in evidence certain exhibits 
as follows: 

Liquidators* Exhibit Xo. 1, (Vrtilieate of Incorporation 
of Bohn. Meyer A’ Company, Ltd., under the laws of the 
Straits Settlements, in words and figures as follows: 

Certificate of Inen^pnration of Belm Meyer c(‘ Co., LimifeJ. 

I (diaries Eugene Yolge the Registrar of the Supreme 
Court Singapore hereby certify that Belm Meyer <£: Co., 
Limited, is this day registered and incorporated under 
‘‘The Companies' Ordinance 1889" and that this Company 
is Limited. 

Given under my hand this lltli dav of December, 190o. 
(S.) ’ * C. E. VELGE, 

Itf’yisfrar of Joint Stock Companies , Singapore. 

155 Liquidators* Exhibit Xo. 2, a certitied copy of 
memorandum and Articles of Association of Belm, 
Meyer & Company, Ltd., in words and figures the same as 
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in Bohn, Meyer & Company, Ltd., Exhibit No. ll, admitted 
in Equity Xo. 40361, the material parts of whieji have here¬ 
tofore been, included in this statement of evidence. 

i 

Liquidators’ Exhibit Xo. 3, a certificate shoeing that on 
February 5, 1907, Bohn, Meyer & Company, Ltd!., a corpora¬ 
tion organized and existing under the laws ot| the Straits 
Settlements with Memorandum and Articles ofj Association 
in words and figures as in Liquidators' Exhibijt Xo. 2, and 
Bolin, Meyer & Coni|>any, Ltd., Exhibit Xo. 11. was licensed 
to engage in such business in the Philippine Islands as the 
said corporation is authorized to do under its jehnrter. 

Mr. Gordon then introduced as Liquidators'|Exhibit Xo. 
4 in evidence a statement from the office of the|Alien Prop¬ 
erty Custodian handed him by Mi-. Stanley as fallows: 

i 

Alien Property Custodian 

i 

I 

Statement of Assets, .lit in ('ash, l\<\d hif fhelAIien Prop- 
erf }/ Custodian as a Result of the Lapiidat (pn of Helm, 
Me per <{: Co in pan/!, Ltd., Manila, P. I. j 


'I rust. 

50219 

50235 

50236 
50238 

50240 

156 


1 11 llMHH* Of 


Belin, Meyer & Co., Ltd., Saiulokanj, 
British Xorth Borneo. . . . !. 

Belin, Meyer Co., Ltd., Java, Dutch 


i 

Belin, Meyer X: Co., Ltd., Bangkok, Siam 
Belin, Meyer & Co., Ltd., Singapore!, 
Straits Settlements. 


Amount. 

$2,844 

43 

17,014 

66 

91 

45 

261,175 

47 

216,563 

71 

agreed 

be- 

overvt liing 

ompany 

as 


its own property with the exception of $216,563.71 in Trust 
50240 which was taken from Belin, Meyer & Company as 
being the money of Arnold Otto Meyer. Lpim objection 
by Mr. Kresel this exhibit was admitted as against the de¬ 
fendants but not as against the plaintiff in Eqdity 40361. 

j 

i 

Mr. Gordon then introduced in evidence as Liquidators’ 
Exhibit Xo. 5 a certificate of the Registrar of I Joint Stock 


i 
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Companies of the Straits Settlements showing the persons 
holding shares in Behn, Mever & Company, Ltd., on Sep- 
tember 19, 1914, in words and figures substantially the same 
as Behn, Meyer & Company, Ltd., Exhibit Xo. 1. introduced 
by Mr. Kresel in Equity 40361. 

Mr. Gordon then introduced in evidence as Liquidators' 
Exhibit Xo. 0 certified copies of certain certificates as fol¬ 
lows : 

(< 7 ) An undated certificate in words ami figures as fol¬ 
lows : 

“I, Sir Arthur Henderson Young, Knight Commander of 
the Most Distinguished Order of Saint Michael and Saint 
George, Governor and Commander-in-Chief of the Colon v 
of tlie Straits Settlements and its Dependencies, do hereby 
certify that in my opinion Behn. Meyer and Company Lim¬ 
ited is an enemy company as defined in ‘The Alien Enemies 
( Winding-up) Ordinance, 1914.’ 

(Sgd.) ARTHUR YOUXG, 

Goronmr. 


137 


(b) A certificate dated January 2, 1913, in words 
and figures as follows: 


“Whereas by the fourth section of ‘The Alien Enemies 
(Winding-up) Ordinance, 1914,' it is enacted amongst other 
things that the Governor may appoint any person whom lie 
may think fit as liquidator to wind up the affairs of any 
trade carried on in the Colony by an enemy company: 

“Ami whereas by the third section of the aforesaid Or¬ 
dinance it is enacted that a certificate under the hand of 
the Governor that in his opinion any company is or was 
an enemy company shall be conclusive evidence that such 
company is or was an enemy company: 

“And whereas the Governor has issued a certificate under 
his hand that in his opinion Behn Meyer and Company Lim¬ 
ited is an enemy company: 

“And whereas it is expedient that the trade carried on 
by the said Behn Meyer and Company Limited should be 
wound up: 

“Xow I. Sir Arthur Henderson Young, Knight Com¬ 
mander of the Most Distinguished Order of Saint Michael 
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and Saint George, Governor and Commandejr-in-Cliief of 
the Straits Settlements and their Dependenjcios, in pur¬ 
suance and exercise of every power and authority enabling 
me in that behalf do appoint William IIarve\ l MacGregor, 
Esquire, of Singapore, to be liquidator to wipd u]) the af¬ 
fairs of the trade carried on by Bolin, Meyer ajnd Company, 

Limited. I 

“Dated this second dav of Januarv, 1915. j 

(Sgd.) ‘ ARTHUR Y(j)UXG, 

i Governor. 

(Sgd.) R. J. WILKINSON, j 

Colonial Secret a rtf. Straits S<lH\‘)ncnls.' f 


158 (c) A certificate dated February Ifi, 1924, showing 

the appointment by the Governor of the Straits Set¬ 
tlements of Evatt & Company, Singapore, to l^e liquidators 
from that date “to wind up the affairs of the trade carried 
on iii this colony by the said Belin, Meyer *Sc Company, Ltd., 
Singapore.’ ’ j 

j 

(d) A certificate showing the appointment j by the Gov¬ 
ernor of the Straits Settlements on November 12, 1924, of 
Charles Vernon Bailey and Sydney Whitaker to be liqui¬ 
dators in the place of Evatt & Company “to; wind up the 
affairs carried on in this colonv bv the said B<[*lm, Mever & 

• • i • 

Company, Ltd., and that either of them, the said Mr. 
Charles Vernon Bailey and Mr. Sydney Whitaker, shall 
have power to act alone in the said winding-up for any of 
the powers or purposes exercisable by a liquidator under 
the Alien Enemies (Winding-up) Ordinance, |1914, or any 
of the amending ordinances thereto.” 

I 

159 James Arthur Clarke, called as a witness on be¬ 
half of the plaintiff, Behn, Meyer & Gobi} >any, Ltd., 

in Equity No. 45881, being first duly sworn testified as fol¬ 
lows: 

i 

i 

“I live in Singapore in the Straits Settlements, a British 
( rowii colony. 1 am a subject of Great Britain. 1 went 
to the Straits Settlements in or about October,! 1912. I am 
a chartered accountant, that is, a member of jtlie Institute 
of Chartered Accountants in England and Wales. The 
requirements for membership are when one jjasses a pre¬ 
liminary examination or is exempted, one is Articled to a 
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chartered accountant for a period of five years, and during 1 

that time lie passes an intermediate examination and then 

a final examination, and then one is admitted. There is no 

other order of accountants that is considered higher than 

the one that I am in. I think I became a member in 1011 

or 1012. When 1 went to Singapore first I was an assistant 

with the firm of Kvatt cV (umnanv who were accountants 

• • 

and auditors. I am now a member of the firm. "When I 
went to the Straps Settlements this firm were auditors 
for Belin, Meyer & Company, Ltd. When I first went there 
I assisted on the audit of Bohn, Meyer & Company under 
the supervision of one of the partners. The business of 
Belin, Meyer & Company required a continuous audit. 
There was someone of Kvatt Company on the affairs of 
Belin, Meyer & Company practically, I should say, through¬ 
out the year. I was there a considerable portion of the 
time. I think I have spent probably at any rate two months 
during tin* year at least. Kvatt & Company would 
Hi!) report annually on the balance sheets submitted to 
tin* stockholders. This report repaired study of the 
figures which made up the balance sheet. The company 
had a head office at Singapore. It had a branch at Penang, 
Straits Settlement.**, branches at Batavia, at Semaraug and 
Sourabaya in the Dutch Hast Indies, Sandakan, British 
North Borneo, Bangkok, Siam. Manila, Cebu, Samboanga 
and Ilo-Uo in the Philippine Islands, Teluk-Betong, 
Sumatra, and a branch for the sale of maehinorv at Kuala- 
Lumpur, Federated Malay States. They had no other 
branches to mv knowledge. William ILarvev MacCregor 
was a British subject and merchant who resided in Singa¬ 
pore. The present members of Kvatt & Company are 
Charles Vernon Bailev and .James Arthur Clarke. From 
February H>, 1224. to March 21. 1224. tin* partners were 
Humphrey Basil Ward. Charles Vernon Bailey and Sydney 
Whitaker. From March 21. 1224. to March 21, 122b, the 
partners were Charles Vernon Bailev. Svdnev Whitaker 
and James Arthur Clarke. Front March 21, 122(1, to the 
present they were Charles Vernon Bailey and James Ar¬ 
thur Clarke. All of those gentlemen lived in tin* Straits 
Settlements, fhev were chartered accountants and British 
subjects. During the whole period down to the present 
time I have never heard of Belin, Meyer Company, Ltd., 
doing business except in the places that have been stated.” 


TT. SUTHERLAND ET AL. VS. BEIIN, MEYER & CO. 


Ill 


Mr. Gordon then offered in evidence as exhibit 7 a docu¬ 
ment, the signatures to which were proved hy Mr. Clarke, 

in words and figures as follows: ! 

1 

Alien Enemies (JJ ' mdiny-np) Ordinance, 1 ( J14. 

i 

Whereas in pursuance of the power conferred on him by 
the above mentioned Ordinance, His Excellency Sir 

161 Laurence Nunns Guillemard, Knight (fommander of 
the Most Honourable Order of tin* Bath, Knight 

Commander of the Most Distinguished Order of Saint Mi- 

v ! 

cliael and Saint George, Governor and Commander-in-Chief 
of the Straits Settlements and their Dependencies, ap¬ 
pointed on the 12th day of November, 1024j Mr. Charles 
Vernon Bailev and Mi*. Svdnev ’Whitaker thein partners in 
the firm of Messrs. Evatt and Company of Singapore to be 
liquidators to wind up the affairs of the trade! carried on in 

_ i 

the Colony by Belin Meyer and Company Limited, Singa¬ 
pore 4 . j 

And whereas it is desirable to revoke 4 tin 4 (aforesaid ap¬ 
pointment and appoint new liquidators in their place. 

Now I, Sir Laurence Nunns Guillemard, Knight Com¬ 
mander of tin* Most Honorable Order of the Bath, Knight 
Commander of the Most Distinguished Order! of Saint Mi- 
cliael and Saint George, Governor and Comma|nder-in-Ohief 
of tin. 4 Straits Settlements and their Dependencies, in pur¬ 
suance of every power and authority enabling me in that 
behalf hereby revoke the aforesaid appointment as from 
the 20th day of April, 1026, and do appoint! Mr. Charles 
Vernon Bailev and Mr. James Arthur Chtrke both of 

l 

French Bank Building Singapore Chartered jAccountants, 
partners in the firm of Evatt and Company to be liquidators 
from that date to wind up the affairs of the trade carried 
on in this Colony by the said Belin Meyer ajnd Company 
Limited and that either of them tin* said Mr. Charles Ver- 

j 

non Bailey and Mr. James Arthur Clarke shall! have power 
to act alone in the said winding up for any of tin* powers 
or purposes exercisable by a liquidator under the 

162 Alien Enemies (Winding-up) Ordinance 1614 or anv 

• • ^ 1 i % 

of the amending Ordinances thereto. j 

L. N. GUILLEM A Hi), 

Governor and ('om mandor-i jh( 'hud. 

By His E xcellency's j Command. 


t 
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Given at Singapore this 20th dav of April, 192G. 

MARRIOTT, 

Colonial Secretary, Straits Settlements. 

Mr. Clarke continued his testimony as follows: 

4 ‘I am the same Mr. Clarke that is named in this paper. 

(diaries Vernon Bailey and I arc still liquidators of Behn, 

Meyer & Company and there has been no revocation of our 

appointment. We have given no authority to Kind W. 

Martens to institute anv action in hehalf of Behn, Mover & 

Company, Ltd. To my knowledge no authority has been 

given by any of the previous liquidators. Neither the 

present liquidators nor any of the former liquidators to my 

knowledge have ever authorized anv meetings or anv action 

of anv kind bv the former directors of Belm, Mover & Com- 
• • • • 

panv. Ltd. Mv firm not onlv acted as accountants for 
Behn, Meyer A* Company, Ltd., before the original liquida¬ 
tion in 1914 but have continued to act as accountants for 
the successive liquidators after they were appointed. After 
the appointment of Mi*. MacGregor as Liquidator he entered 
upon the performance of his duties as such liquidator. 
After the revocation of his appointment and the appoint¬ 
ment of Kvatt A' Company they entered upon the perform¬ 
ance of their duties as such liquidator. After the 
1G3 revocation of the appointment of Kvatt & Company 
and the appointment of Bailey and Whitaker they 
entered upon the performance of their duties as such liqui¬ 
dators. After the revocation of their appointment and 
the appointment of Messrs. Clarke and Bailey as liquida¬ 
tors of Behn, Meyer & Company they entered upon the 
performance of their.duties as such and are still exercising 
their duties as liquidators. The first order declaring Behn, 
Meyer & Company an enemy (Liquidators* Kxhibit 6) was 
made on the 17th or 18th of December, 1914, or earlv in 
January, 1915. It was prior to the appointment of Mr. 
Macgregor, and I think it was on the 17th or 18th of De¬ 
cember, 1914." 

This completed Mr. Clarke's direct examination. Upon 
cross-examination bv Mr. Stanlev he testified as follows: 


“I was familiar with Behn, Meyer & Company, Ltd., 
quite a period prior to the outbreak of the great war. I 
probably knew the directors and was familiar with the 


j 
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I 

affairs of the company. I knew Mr. Diefin. At some 

l 

period after the outbreak of the war he was jinterned as a 
prisoner of war, in the prisoners of war caipp. I cannot 
say definitely whether Mr. Diehn performejd any duties 
with respect to the company after the outbreak of the war 

between Great Britain and Germany. Tlieire mav have 

» • 

been a short period that he did. lie did not] perform any 
duties with respect to Bohn, Meyer & Company, Ltd., in 
Singapore or in the Straits Settlements after his intern¬ 
ment as a prisoner of war. I think 1 probably knew 

164 Mr. Schoenberg but i cannot say definitely. 1 knew 
so many people in Bohn, Meyer & Company, Ltd., 

that I cannot sav definitely as to Mr. Schoenberg. I was 
not there for a great time, from perhaps 11913 until the 
outbreak of the war in August, 1914, but 1]probably did 
know him. T do not think there were anv directors' meet- 

• i 

ings held at the outbreak of the war at which!these various 
directors were present. It is possible that] there was a 
meeting held subsequent to the outbreak of the war and 
before their internment. The internment woijdd lake place 

■ I 

shortly after the outbreak of the war, and I cannot sav 

• i • 

definitely when the internment did occur. j\fter the ap¬ 
pointment of tlie first liquidator there was po meeting of 
the board of directors. As far as 1 know from the time 
of the appointment of tin* first liquidator ijn the Straits 
Settlements down to the present time there lijis never been 
a meeting of tin* board of directors of Bohn, Mover Com¬ 
pany, Ltd., in the Straits Settlements. So far as I know 
no meetings of stockholders were field either] in Singapore 
or elsewhere up to the date of my leaving tfie Straits Set¬ 
tlements, which was the 19lh of Xovembeit, 1926. r l he 
liquidators would not report to the directors]. I have not 
in my capacity as liquidator made any report to such di¬ 
rectors or in any way recognized any such pjorsons as my 
official superiors or as in any way having buy authority 
over me. Xo order of dissolution has boon]made by the 
Governor of the Straits Settlements for B^lin, Meyer & 
Company, Ltd., under Section 6 ot the Allien Enemies’ 
('Winding-up) Ordinance. I have not made an final 

165 report. The liquidation has not beep finally com¬ 
pleted. 'With the exception of the assiets which are 

8—1760a I 
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involved in this litigation the liquidators have not com¬ 
pleted the winding-up of the trade of Behn, Meyer & Com¬ 
pany, Ltd. The present liquidators have not paid over 

anv monev which has come into their hands to the custo- 

• • 

dian of enemy property in the Straits Settlements up to 
the present time. Mr. Macdregor paid over certain money. 
As far as monev in the Straits Settlements is concerned 
this has been paid over to the custodian.*' 

This completed the cross-examination bv Mr. Stanlev. 
Upon cross-examination of Mr. Kresol Mr. Clarke testified 
as follows: 

“I personally had nothing to do with the business of 
Behn, Meyer & Company before BUT In Idle I assisted 
on the audit of the whole Year of the accounts of Behn, 
Meyer Company in Singapore and elsewhere. Behn, 
Meyer & Company had their own bookkeepers. The work 
that we did in the early part of 1914 was in the nature 
of auditing work. I am a member of the organization of 
Chartered Accountants. One of the rules of ethics of that 
profession is to keep confidences. In doing this account¬ 
ing work for Behn, Meyer & Company we were in a confi¬ 
dential relation to that company. I did not find anywhere 
on the books of Bolin, Mover anv account of what goods the 
Philippine branches sold in 1919 and to whom they sold. 
There is nothing in anv of the books of Behn, Mever & 
Company in Singapore showing how much in outstanding 
accounts the Philippine branches had in 1919 or 1914 or 
in anv other war. apart from such returns as would be 
rendered and made in accounts kept at Singapore. 
1GG There was nothing on the books kept in Singapore 
to indicate how much merchandise the Philippine 
branches had on hand in 191.4 or 1914 or any other year, 
apart from such returns as were rendered and incorpo¬ 
rated or copied into the books kept at Singapore. There 
was nothing on the books kept in Singapore to indicate 
what cash the Philippine branches had on hand at any 
time unless they were sent up and incorporated in the 
books kept at Singapore. I cannot say definitely at what 
periods the Philippine branches sent an account to Singa¬ 
pore but we will say at least once a year. I do not have 
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I 

am* such accounts hero with me. I cannot shv absolutely 
that 1 saw any accounts that were sent up from the Philip- 
pines. 1 should not know without returns frojm the Philip¬ 
pines the names of the customers to whom the Philippine 
branches had sold goods on credit. If the liquidators had 
started out to collect anv outstanding accounts which arose 
in the business of the Philippine Islands thejre was noth¬ 
ing in tlie records at Singapore which would tell us the 
name and address and the amount of such anlaccount. As 

to the cash in hand 1 should not know what cash tliev had 

• 

in hand in the Philippine branches. As to tlije cash at the 
banks, if the returns would be sent to the bijinks I would 
know what banks they had. I could tell fronji the record: 
in Singapore what banks there were deposits in for the 
Philippine branches and how much these deposits were by 
reference to press copy books. I should be able to ascer¬ 
tain what banks there were, at what banks accounts were 

i 

kept. 1 should know from reference to various other 
ledgers what certain other assets they had ait the Philip- 
pine Islands, such as land, furniture, housesj, and so on. 

From that the liquidators would proceed to gather 
167 in such other information as they couh) and so col¬ 
lect the assets. If you are referring j to the book 

i 

debts, why that is another matter. By pres>) copy books 
I mean copies (6* letters sent by Singapore to other 

l 

branches or by other branches to Singapore!. I think I 
saw in those copy books copies of reports ijnade by the 

i 

Philippine branches to Singapore. In fact I am almost 
certain, 1 am practically cerlain, I should say. j I will prob¬ 
ably have other books that would give information about 
the assets and liabilities of tin* Philippine branches. I can¬ 
not give von Ihe details here because tliev jare over at 

v • * i 

Singapore. The books of Bohn, Meyer A (’onjipany would 
occupy a room as big as this court, or bigger! There are 
hundreds of books, I cannot toll you oil-hand, il am saving 

• I • 

that there were other books, what books I eanjnot say, nor 
can I remember the names of them, but there are others 

l 

there which would no doubt give me information regard- 

I 

ing tin* assets of the Philippine branch of Bohn, Meyer A 
Company, Ltd. And I instanced that one book which has 
been brought over from Singapore. 1 cannot as 1 sit here 
tell you of any other book either by description or entry. 


116 


H. SUTHERLAND ET AL. VS. BE1IN, MEYER £ CO. 


The copies that I saw in the copybook with reference to 

the Manila business were copies of balance sheets. I do 

not recollect that it would contain all details of the amounts 

owed and liabilities. It is verv often true that a balance 

% 

sheet does not give details unless there is supporting data. 
To the best of my recollection I am practically certain I 

saw these accounts from the returns sent in bv the 

% 

branches, in which would be stated the assets and liabili¬ 
ties. As to the details of those liabilities, as I pointed out 

beo/'re, thev would not necessarily be shown. That is true 
• ' • • 

as to tin* particulars of the debts. 1 do not have 

168 aiiv accounts rendered bv anv of the branches with 

• • • 

me. I brought from Singapore the private ledger 
and the general ledger of the company and no other books 
or copies of books. The members of my firm have been 
liquidators of Belm, Meyer Company, Ltd., since 19*24. 
My compensation does not consist of a commission. I do 
not as liquidator get a commission of .*>G to be fixed by 

tin* Governor on the total assets brought to the credit bv 

* % 

the liquidator." 

On redirect-examination Mr. Glarke testified as follows: 

“Our remuneration as liquidators is fixed by the Govern¬ 
ment of the Straits Settlements and tin* rate agreed upon 
is based at $1(H) a dav of seven working hours. I have not 
the slightest interest in the outcome of the suit. My an¬ 
swer referred to Straits Settlements dollars, practically 
fifty cents of American money. It takes approximately 
eight davs sailing from the Straits Settlements to the Phil- 
ippines. It would be practically impossible for books to be 
kept in the Philippine branch of the business and simul¬ 
taneously the same entries made at Singapore showing 
cash on hand at the Philippines at any minute, either as¬ 
sets or liabilities. It would be absolutely impossible on 
account of the distance. The Philippines kept their sep¬ 
arate accounts and at periodical intervals they would report 
to the Straits Settlements the condition of their business. 
As to the dates of these reports to the* people in the Straits 
Settlements, the records there would reflect the Philippine 
busness. buD in the meantime the people in the 

169 Straits Settlements would not know exactly what 
had come in ior gone out. 1 would think that it is a 
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I 

general way of doing business not only there} but all over 
the world, even in America. I got back some jof the money 
which had been turned over by the liquidators to the cus¬ 
todian of enemy property. On occasions when we had to 
pay costs of advertising or a stationery lull; or legal ex¬ 
penses or anything of that sort, we would make application 
to the custodian of enemy property for a return of some 
money and for the payment of debts. In my experience as 
an accountant I do not see any reason why as’liquidator of 
Behn, Meyer & Company, appointed under the laws of the 
Straits Settlements, the domicile of the company, I should 
not give anv testimonv that is within mv knowledge to aid 
in recovering funds that I consider due me ajs such liqui¬ 
dator. 1 am satisfied that 1 have not done ainvthing that 
is subject of criticism." I 

On further examination bv Mr. Stanlev Mr. Clarke testi- 

• • 

tied as follows: i 

i 

“"When F received funds from the custodian of enemv 

♦ 

property for the purpose of meeting current bills I secured 
them by making application to the custodian] who would 
send me a check. 1 think these checks were djrawn on the 
Chartered Bank of India, Australia and China. That was 

i 

a bank doing business in tin* Straits Settlements and in 

all of the world. I think it was drawn on the account of the 

custodian. I cannot sav definitelv whether it would be 

• • 

marked “Behn, Mover*’ or would be on the genbral account 
of the custodian, I am not absolutely certain. As liquidator 
since my appointment I have made such requisition on sev¬ 
eral occasions, vos manv occasions. I do not know of anv 
particular statute permitting the liquidator to draw 
170 on the custodian of enemy property foij funds. In 
the ordinary way of a liquidation according to the 
Straits Settlements law the liquidator is supposed to hand 
over to an official any balances remaining in hjis hands at 
the expiration of a certain time. If il subsequently is ascer¬ 
tained that there are other liabilities or other debts the 

i 

liquidator would simply apply to the custodian or other 
official for the refund of that money in order t|> pay cred¬ 
itors’ claims and all expenses. The moneys; sent were 
handed over to the custodian by the previous; liquidator, 
Air. MacGregor. There were many claims against Behn, 


i 
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Meyer & Gompany, Ltd., some of which were settled and 
some of which remained unsettled for lack of evidence as to 
proof, proof of nationality. 'The liquidator was leaving the 
colony, going on leave, and as the liquidation had not been 
finally settled the money was paid over by the liquidator to 
the custodian. 1 take it it would be a natural thing for 
him to do. Ib* would not want the money himself. lie 
would i»av it over to the custodian if hi* was leaving the 
colony. Xo other, liquidator had been appointed. Some¬ 
one had to have the money. The liquidation had not been 
settled. The claims of creditors bad not been admitted. I 
do not know of any instances of the liquidator withdrawing 
funds paid to the custodian of enemy property other than 
for the payment of liabilities of the company being liqui¬ 
dated, or rather tin* trade being liquidated, or for the cur¬ 
rent expenses of the liquidation. As far as the payment 
of liabilities and current expenses are concerned I as 
liquidator considered myself acting at all times under the 
provisions of the 11th and 1‘Jth subsections of paragraph 
4 of the Winding-up Ordinance."* 


171 


< hi redirect examination Mr. (’larke testified: 


‘*1 cannot sav definitelv mvself whether tin* Governor 

• • • 

actually did give directions to the liquidator to pay the 

money in to tin* custodian. I know that it was verv likelv. 

• • 

Whet her In* did or did not he would pav tln*m in that wav. 
it the Governor had given such directions I imagine that 

f * • * 

would have been authoritv within the statute." 

Mr. Adolf Laspe was called a> a witness for the plaintiff 
in hquity Xo. 4oSSl and gave certain testimony relating 
to the state ot the accounts between Belin, Mover & Gom- 
puny. Ltd., and Arnold Otto Meyer which is not material 
for the purposes of this appeal. At the conclusion of this 
testimony Mr. Gordon on behalf of tin* plaintiff in Equity 
4.)SS1 asked leave to amend to ask for an accounting in the 
sunn* way that tin* plaintiff had prayed in Equity 403(11. 

1 In* Gourt stated: Have vou anv praver for general re¬ 
lief: 

Mr. Gordon: Yes. 

d'he Gourt: Then 1 will construe that as a prayer for 
an accounting. 

Mr. Gordon: All right. 
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172 Howell Dawsor Mundell being called as a wit¬ 
ness for the plaintiff, Bolin, Meyer & Company, Ltd., 

in Equity Xo. 4.1881, being first duly swornj testified as 
follows: | 

i 

i 

(Mr. Mundell gave testimony in support of the contention 
of the plaintiff in Equity Xo. 45SS1 that under the laws of 
the Straits Settlements the liquidators by theirjappointment 
as such obtained authority to collect assets located outside 
of the Straits Settlements and was eross-exanpined by Mr. 
Kresel and by Mr. Stanley on this subject. As the plain¬ 
tiff in Equity Xo. 45881 has not assigned as error the ruling 
of the trial court that the liquidators as such hid no powers 
beyond the winding-up of the trade of Bohn, Meyer k 
Company geographically located in the Straitsj Settlements, 

l 

this testimony and some of the cross-examination thereto 

* 

have become immaterial on this appeal and are therefore 
omitted from the statement of evidence. Oiilv Ihc testi- 
mony of Mr. Mundell relating to the issues tojbe raised on 
appeal is given.) j 

“1 live in Singapore, Straits Settlements, il am an ad- 
vocate and solicitor of the Straits Settlementis and of the 

j 

Federated Malav States and of the State of| .Lahore and 
am an English solicitor. There is no other sort of lawyer 
in the Straits Settlements than advocate and| solicitor. I 
was born in England in 1883 and am a British subject. I 
was admitted to practice the end of 1904 or early in 190o 
in England and practiced there until 11)08, mid then went 
to Singapore. 1 had to reside there six months be- 

173 fore being admitted to practice in Singapore and 
was then admitted and have practiced there con- 

i 

tinuously except when 1 have made temporary visits to 
England. 1 have been a member of the (irmjof Sisson k 
Belay since March, 1912. Friortothat time 1 was an assist¬ 
ant with that firm. An advocate and solicitor under the 
Straits Settlements law is required to have Knowledge of 
British law as well as the law particularly Applicable to 
the Straits Settlements. Only English, Scotch or Irish 
barristers or solicitors an* eligible for admission as ad¬ 
vocates and solicitors of the Straits Settlement^. 1 and mv 
firm have been solicitors for Mr. MacGregor,! the original 













120 


H. SUTHERLAND ET AL. VS. BEHX, MEYER & CO. 


liquidator of Bolin, Meyer & Com]-any. We gave him legal 
advice during the period from December IS, 1914, con¬ 
tinuously through bis period as liquidator. 1. myself, was 
appointed liquidator under the Alien Knemies (Wincl- 
ing-up) Ordinance and we have had other clients who have 
been liquidators, including Messrs. Kvatt & Company 
and partners. In connection with that work 1 have made 
a special studv of the laws relating to tlie winding-up of 
alien enemy companies in the Straits Settlements and other 
laws of that sort long prior to Mm* time that the case at 
bar arose. There is only one Bohn, Meyer A Company, 
Ltd., in the Straits Settlements. The law does not permit 
two companies of the same name or of confusing names to 
he registered in the Straits Settlements.*' 


174 Mr. Cordon then introduced in evidence on behalf 
of the plaintiffs in Kquity Xo. 15 , 88 ], the following 
Ordinances of the Straits Settlements: 

“The'Trading with the Knemy (Amendment) Ordinance, 
391.*)/* 

Ordinance IV of 191b. 

“The 'Trading with the Knemy (Further Amendment) 

()rdinance, 1915/’ 

(Ordinance X of 1915. 

“'The 'Trading with, the Knemy (Amendment) Ordinance, 
191b/* 


Ordinance Xo. 5 of 191(7 

“'The Clearing Office Ordinance 1920/* 

Ordinance Xo. IS of 1920. 

“Tlie Clearing Office (Amendment) Ordinance 1921/’ 
Ordinance Xo. 7 of 1921. 

Mr. Cordon also ottered in evidence “ The British Tradin 
with the Knemv Acts. 1914-1918/* 


* »* 


'{’he material parts of the said Straits Settlements legisla¬ 
tion are printed in the following pages. 


I 
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175 


Ordinance Xo. IV of 1915. 

0 

27th May, 1915. 


An Ordinance to Amend “The Trading wijh the Enemy 
Ordinance, 1914,” and for Purposes Connected There¬ 
with. | 

i 

! 

1. This Ordinance mav be cited as “The (Trading* with 
the Enemy (Amendment) Ordinance, 1915/' and shall be 
construed as one with “The 'Trading with tlicj Enemy Ordi¬ 
nance, 1914“ hereinafter referred to as the principal Ordi¬ 
nance). | 


* 






7. (1) The Governor shall appoint a person to act as 
custodian of enemy property (hereinafter referred to as 
“the custodian") for the purpose of receiving, holding, 
preserving and dealing with such property asf may be paid 
to or vested in him in pursuance of this Ordinance. 

(2) The custodian shall have such powers and duties with 
respect to the property aforesaid as may be prescribed by 
regulations made bv the Governor in Council. 


! 

Power to Vest Enemv Property in Custodian. S. 4 of 5 

‘ Geo. V, c. 12. | 

i 

i 

10. (1) The Supreme Court or a Judge thcjreof may, on 
the application of any person who appears to| the Court to 
be a creditor of an enemv or entitled to recover damages 
against an enemy, or to be interested in any property, real 
or personal (including any rights, whether lhgal or equi¬ 
table, in or arising out of property real or personal), be¬ 
longing to or held or managed for or on behalf iof an enemy, 
or on the application of the custodian or any! Government 
Department, by order vest in the custodian any such real or 
personal property as aforesaid, if the Court dr the Judge 
is satisfied that such vesting is expedient for the purposes 
of this Ordinance, and may by the order confer on the 
custodian such powers of selling, managing ajid otherwise 


i 

i 


i 
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dealing with the property as to the Court or .Judge 

176 may seem proper. 

(2) The Court or Judge before making any order 
under this section may direct that such notices, il any, 
whether bv wav of advertisement or otherwise, shall be 
given as the Court or Judge mav think lit. 

(2) A vesting order under this section as respects prop¬ 
erty of any description shall be of the like purport and 
effect as a vesting order as respects property of the same 
description made under the Trustee Ordinance 1614. 

177 Holding and Dealing with Property by Custodian. 

S. 5 of 5 Geo. V, c. 12. 

11. (1) The custodian shall, except so far as the Gov¬ 
ernor or the Supreme Court or a Judge thereof may other¬ 
wise direct, and subject to the provisions of subsection 
(2), hold any money paid to and any property vested in 
him under this Ordinance until the termination of the pres¬ 
ent war, and shall thereafter deal with the same in such 
manner as the Governor mav bv order in Council direct. 

# # * # # w w 

(4) The custodian shall keep a register of all property 
held bv him under this Ordinance which register shall be 
open to public inspection at all reasonable times free of 
charge. 


* 


# 


Invalidity of Transfers of Shares in Company, etc. S. S 

of 5 Geo. V, c*. 12. 

14. (1) Xo transfer made after the passing of this Ordi¬ 
nance bv or on behalf of an enemv of anv securities shall 
• • • 

confer on the transferee any rights or remedies in respect 
thereof and no company or municipal authority or other 
body by whom the securities were issued or are managed 
shall, except as hereinafter appears, take any cognizance 
of or otherwise act upon any notice of such transfer. 

(2) Xo entry shall hereafter, during the continuance of 
the present war, be made in anv register or branch regis- 
ter or other book kept in the Colonv of anv transfer of anv 
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securities therein registered, inscribed, or standing in the 
name of an enemy, except by leave of a court of competent 
jurisdiction or of the Governor. j 

(3) Xo share warrants payable to bearer .shall be issued 
during the continuance of the present wait in respect of 
anv shares or stock registered in the Iname of anv 

• V I • 

enemv. i 

• I 

17S (4) If any company or any body contravenes the 

provisions of this section, the company or body shall 
be liable to a fine not exceeding one thousand dollars, 
179 and everv director, manager, secretarlv or oilier offi- 
cer of the company or body who is knowingly a 
party to the default, shall be liable to a like! fine or to im¬ 
prisonment of either description for a term jwhicli may ex¬ 
tend to six months. j 

j 

(5) For the purposes of this section the expression “se¬ 
curities” means any annuities, stock, shares, debentures, 
or debenture stock issued by or on behalf pf the Govern¬ 
ment or by any municipal or oilier authority, or by any 
company or by any other body which are registered or in¬ 
scribed in any register, branch register, or other book kept 
in the Oolonv. 
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Ordinance Xo. X of 1915. 


14th Julv 1915. ! 

• 7 i 

i 

i 

An Ordinance to Extend Certain Provisions of the Trading 
with the Enemy (Amendment) Ordinances, 1915, to All 
Subjects of Any State a r War with Ilis Majesty. 

1. This Ordinance may be cited as “'The [Trading with 
tlie Enemy (Further Amendment) Ordinance, 1915.” 

Section 7 to 11 of Ordinance IV of 1915 Applied to All 

Enemy Subjects. ! 

2. The provisions of sections / to 11 of thelTrading with 
the Enemy (Amendment) Ordinance 1915 shall 1 as from the 
date of the commencement of this Ordinance', apply to any 
person of enemy nationality interned in the Colony or else¬ 
where and to any person or body of persons [of enemy na¬ 
tionality wherever resident or carrying on business in the 


i 

X 

I 
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same manner as they apply to persons or bodies of per 
sons resident or carrving on business in the enemv countrv 


• > 
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Xo. 5 of 1916. 


2nd May, 1916. 

An Ordinance to Amend the Trading with the Enemy 

Ordinances, 1914 and 1915. 

1. This Ordinance mav be cited as the Trading with the 
Enemy (Amendment) Ordinance, 1916, and shall be con¬ 
strued as one with the Trading with the Enemv Ordinances, 
101-4 and 1915, and those Ordinances and this Ordinance 
mav be cited together as the Trading with the Enemv 
Ordinances, 1914 to 191(5. 

Definition S. 15 of 5 & 6 Geo. V, c. 105. 

2. In this ()rdinance— 

“Enemy subject** means a subject of a State for the 
time being at war with IIis Majesty, and includes a body 
corporate constituted according to the laws of such State. 


Power of Governor in Council to Vest Enemy Property in 

( histodian. S. 4 of 5 <$: 6 Geo. V, c. 105. 

5. (1) The Governor in Council, in anv case where it 
appeal’s to him to be expedient to do so, may by order vest 
in the custodian under the Trading with the Enemy 
(Amendment) Ordinance, 1915, any property, real or per¬ 
sonal (including any rights whether legal or equitable, in 
or arising out of property, real or personal), belonging to 

or hold or managed for and on behalf of an enemv or enemv 

* • • 

subject, or the right to transfer that property, and may bv 
any such order, or any subsequent order, confer on the 
custodian such powers of selling, managing and otherwise 
dealing with the property as to the Governor seem proper. 
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Duration of Restrictions on Dealings with Enemy 
Property. S. 7 of 5 & G Geo. V, c*. 105. 


G. Any restrictions imposed by any Ordinance or Proc¬ 
lamation on dealings with enemy property! shall continue 
to apply to property particulars whereof at*e or are liable 
to be notified to the custodian in pursuance of section 9 
of tlie Trading with the Enemv Amendment Ordinance 
1915 as extended by any subsequent enactment, not only 
during the continuance of the present war,' but thereafter 
until such time as thev mav be removed by Order of the 

_ - i 

Governor in Council, and Orders in Councif may be made 
removing all or any of those restrictions) either simul¬ 
taneously as respects all such property or at different times 
as respects different classes or items of property. 

Registration of Transfer Without Production of Certifi¬ 
cates, etc. S. 8 of 5 & G Geo. V, c. |105. 

I 

l 

7. (1) Where the custodian executes a transfer of any 
shares, stock, or securities which he is empowered to trans¬ 
fer by a vesting order made under section 10 jot* the Trading 
with the Enemy (Amendment) Ordinance, 1915, or under 
this Ordinance, the company or other body jn whose books 

j 

the shares, stock, or securities are registered [shall, upon the 
receipt of the transfer so executed by the custodian, and 
upon being required by him so to do, register flu* shares, 
stock, or securities in the name of the custodian or other 

i 

transferee, notwithstanding any regulation ;or stipulation 
of the company or other body, and notwithstanding that the 
custodian is not in possession of the certificates, scrip, or 
other document of title relating to the shares, stock or 
securities transferred, but such registration jshall be with¬ 
out prejudice to any lien or charge in favoijir of the com¬ 
pany or other body or to any other lien or charge of which 
the custodian has notice. 


183 Validity of Vesting Orders. S. 9 of 5 & G Geo. V, 

c. 105. i 

i 

i 

i 

8. Where a vesting order has been made under section 10 
of the Trading with the Enemy (Amendment) Ordinance, 
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1915, or under this Ordinance as respects any property be¬ 
longing to or held or managed for and on behalf of a per¬ 
son who appeared to the Court or Governor in Council mak¬ 
ing the order to be an enemy or enemy subject, the order 
shall not nor shall any proceedings thereunder or in conse¬ 
quence thereof be invalidated or affected by reason only 
of such person having prior to the date of the order died or 
ceased to be an enemy or enemy subject or subsequently 
dying or ceasing to be an enemy or enemy subject, or by 
reason of its being subsequently ascertained that he was 
not an enemv or an enemv subject as the case mav be. 


10. (2) Xo allotment or transfer of any share, stock, 
debenture, or other security issued by a company made 
after the passing of this Ordinance to or for the benefit of 
an enemy subject, shall, unless made with the consent of 
the Governor in Council, confer on the allottee or trans¬ 
feree any rights or remedies in respect thereof, and the 
companv bv whom the secur'dv was issued shall not take anv 
cognizance of or otherwise act upon any notice of any such 
transfer except by leave of a court of competent jurisdiction 
or of the Governor in Council. 


184 


Xo. 18 of 1920. 


All ordinance to establish in accordance with the order 
in Council of 18th August, 11)19, a local clearing office to 
give effect to certain provisions of the treaty of peace 
between the Allied and Associated Powers and the Cen¬ 
tral Powers. 

[27th August, 1920.] 

1. This Ordinance may be cited as the Clearing Office 
Ordinance, 1920. 


3. The provisions of the Order in Council of 18th August, 
1919 shall apply to the Colony subject to the following 
modifications: 
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(h) In Article I (XVII) (b) tlie words “unless particu¬ 
lars thereof have been furnished to the Custodian in ac¬ 
cordance with the Trading with the Enemy jActs, 1914 to 
1918" are replaced by the words “unless sueffi particulars 
as tlie Custodian has required or shall require have al¬ 
ready been furnished to him." I 

• i 

(r) Tn Article 1 (XVII) (>) the words ‘‘subject to the 
consent of the Board of Trade" are replaced! by the words 
“subject to the consent of the Governor in Council." 

(<7) In Article I (XVTI) (d) the words “jtlie Board of 
Trade" are replaced by the words “the Governor in Coun¬ 
cil" and the words “and for that purpose section four of the 
Trading with the Enemy (Amendment) Acjt, 191b, shall 
apply" are replaced by the words “and for! that purpose 
section five of the Trading with the Enemy £ Amendment) 
Ordinance, 1916, shall apply." | 
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I 

CIrnnufi Office (Amendmail) 7 of |1921. 

I 

I 

Straits Settlements. ! 


No. 7 of 1921. | 

• | 

i 

i 

L. E. J. \V. Murison, Governor's Ihhnitv. 

i 1 

I 

I 

i 

6th April, 1921. I 

i 

i 

i 

An Ordinance to Amend the Clearing Office Ordinance, 1920. 

i 

j 

(8th April. 1821.) I 

It is hereby enacted by the Governor of thje Straits Set¬ 
tlements with the advice and consent of the Legislative 
Council thereof as follows: ! 

1. This Ordinance may be cited as the (hearing Office 

(Amendment) Ordinance, 1921, and shall be jread and con¬ 
strued as one with the Clearing Office Ordinance, 1920, here¬ 
inafter called “the principal Ordinance." j 

2. The provisions of His Majesty's Order!in Council of 
the 28th day of dune, 1920, cited as the Treaty of Peace 
(Amendment) Order, 1920, shall, with 11n*I modifications 

i 

hereinafter set out, apply to the Colony,-and] shall be read 
as amending the Order of His Majesty in Council of the 
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ISth dav of August, 1919. 
Order, 1919, as modified by 
Ordinance, 1920. 


cited as the Treaty of Peace 
section 3 of the Clearing: Office 


3. The Treaty of Peace (Amendment) Order, 19*20, in its 
application to the Colony is modified as follows: 

(a) The words ‘‘Governor in Council" are substituted 
for the words “Board of Trade" or “President of the 
Board of Trade" wherever the same occur in the proviso 
to Clause 2 or in the Schedule, except in paragraph (XIV 
A) of Article I thereof. 

180 4. Section 3 (//) of the principal Ordinance is 

amended bv deleting the words “section five" occur- 
ring in line 7 thereof and substituting therefor the words 
“sub-sections (1) to (4) of Section b." 


(>. There shall boi printed with this Ordinance, the Treaty 
of Peace Order, 1019, together with the Schedule attached 
thereto, and the Treaty of Peace (Amendment) Order, 
1920, together with the Schedule attached thereto. 


At the Court, at Buckingham Palace, the 18th Day of 

August. 1919. 

Present: The King’s Most Kxcellent Majesty in Council. 

Whereas at Versailles on the twentv-oighth dav of June, 
nineteen hundred and nineteen, a Treaty of Peace (herein¬ 
after referred to as “the Treaty") was signed on behalf 
of His Majesty: 

And whereas bv the Treaty of Peace Act, 1919, it was 
provided that His Majesty might make such appointments, 
establish such offices, make such Orders in Council and do 
such things as appeared to him to be necessary for carry¬ 
ing out the Treat), and for giving effect to any of the pro¬ 
visions of the Treaty, and that any Order in Council made 
under that Act might provide for the imposition by sum¬ 
mary process or otherwise of penalties in respect of 
breaches of the provisions thereof: 

And whereas the Treaty contained the Sections set out 
in the Schedule to this Order, and it is expedient that for 
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i 

i 

i 

giving effect to those <e< tions the provisions hereinafter 
contained should have effect: | 

187 And whereas bv Treatv grant usage! sutTerance or 
other lawful means Ilis Majesty has pojwcr and jiuis- 
diction in British Protectorates, and is plea'sed by virtue 
and in exercise of the powers vested in Him by the Foreign 
Jurisdiction Act, 1890, or otherwise to extend the provi¬ 
sions of this Order to such Protectorates: 

Xow, therefore, TTis Majesty, by and with-the advice of 
His Privy Council, is pleased 1o order, and itj is hereby or¬ 
dered, as follows: | 

1. The Sections of the Treaty set out in the Schedule to 
this Act shall have full force and effect as la>jv, and for the 
purpose of carrying out the said Sections the following pro¬ 
visions shall have effect : ! 

(/) There shall bo established in the United Kingdom a 

j 

Clearing Cilice under the control and management of such 
person (hereinafter referred to as appoint for the purpose, 
and there shall he at!ached therein such officers and servants 

I 

as the Board of Trade, subject to the consent of the Con¬ 
troller) as the Board of Trade may 7’ reasnnj \as in number, 
/mi// determine, and there shall be paid to file Controller 
and to such officers and servants such salaries or other re¬ 
muneration as tin* Treasure mav determine. I 

* • 

, l 

In the event of a local office being established in nnv part 
of Ilis Majesty's dominions outside the ITiijted Kingdom 
or in any Protectorate, the provisions relating to the Clear¬ 
ing Office hereinafter contained shall apply thereto for the 
pur- of the functions authorized to be performed by a local 
Clearing Office under paragraph I of the Annex to Sec¬ 
tion 111 of Part X of the Treatv. ! 


188 (XVI). All property, rights and interests within 
Ilis Majesty’s Dominions or Protectojrates belong¬ 
ing to (ierman nationals at the date when the Treatv comes 

' . - l 

into force (not being property rights or iuteilests acquired 
under any general licence issued by or on behalf of his 
Majesty), and the net proceeds of their sale, fa Jidda! ion or 
other dealings therewith, are herebv charged-;- 

(a) in the lirst place, with payment of thejamounts due 
in respect of claims by British nationals with regard to 

i 

9—4760a I 
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their property, rights and inter -t, including companies 
and associations in which they are interested in German 
territory, or <lid>ts owing to them hy (ierman nationals, and 
with payment of any compensation awarded by the Mixed 
Arbitral Tribunal, or by an Arbitrator appointed by that 
Tribunal in pursuance of paragraph (c) of Article 1297, 
and with payment of claims growing out of acts committed 

bv the (ierman Government or bv (ierman authorities since 

» • 

tlie thirtv-tirst dav of dulv. and before the fourth dav of 
• • • * 

August, nineteen hundred and fourteen: and 

(/>) secondly, with payment of the amounts due in re¬ 
spect of claims by British nationals with regard to their 
property, rights and interests in the territories of Austria- 
Hungary, Bulgaria and Turkey, in so far as those claims 
are not otherwise satislied. 

189 Provided that any particular property, rights or 
interest so charged may at any time, if His Majesty 
thinks lit, be released from the charge so created. 

(xrii) With a view to making effective and enforcing 

such a charge as aforesaid 

> 

(tt) no person shall, without the consent of the Custo¬ 
dian, transfer, part with or otherwise deal in any property, 
rigli or interest subject to the charge, and if he does so he 
shall be liable on summarv conviction to a fine not exceed- 
ing one hundred pounds or to imprisonment for a term not 
exceeding three months or to both such imprisonment and 
fine: 

(h) every person iowning or having the control or man¬ 
agement of any property right or interest subject to the 
charge (including where the property right or interest 
consists of shares stocks or other securities issued by a 
company municipal authority or other body or any right 
or interest therein such company authority or body) shall, 
unless particulars thereof have already been furnished to 
the Custodian in accordance with the l railing with the 
Kneinv Acts. 1914 to 1918. within one month from the date 
when this Order con es into operation by notice in writing 
communicate the fact to the Custodian and shall lurnish 
the Custodian with such particulars in relation thereto 
as the Custodian may reouire, and if any person fails to 
do so he shall on summary conviction be liable to a fine 
not exceeding one hundred pounds: 
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i 

190 (r) where the property charged consists of in¬ 

scribed or registered stock, shares oii other seenri- 

7 I 

ties, any company, municipal authority or other body by 
whom tlie securities were issued or are managed shall, on 
application being made by the Custodian, enter the Cus- 
todian in the books in which the securities j are inscribed 
or registered as the proprietor of the securities subject to 
the charge, and the Custodian shall, subject to the consent 
of the Hoard of Trade, have power to self or otherwise 

I 

deal with the securities as proprietor of which he is so 
registered or inscribed; j 

{J) the Board of 'Trade may by order ve^t in the Cus¬ 
todian any properly, rights and interest sjubject to the 
charge, or the right to transfer the same, andj for that pur- 
pose section four of the Trading with the Knjemy (Amend¬ 
ment) Act, 191 (i, shall apply as if such property, rights 
and interests were property belonging to an enemy or 
enemv subject: ' 

% V I 

I 

(r) if any person called upon to pay any! money or to 
transfer or otherwise to deal with any property rights or 
interests has reason to suspect that the sarnie are subject 
to such charge as aforesaid he shall before paying trans¬ 
ferring or dealing with the same report the matter to the 
Custodian and shall comply with any directions that the 
Custodian may give with respect thereto. I 


191 !2. For the purposes of this Order— j 

The expression “enemy debt" has'the meaning 
assigned to it by paragraph - of the Annex to Section 111 
of Part X of the Treatv, and includes anv sum! which under 
the 'Treatv is to bo treated or dealt with in like manner as 
an enemv debt : I 

The expression “nationals" in relation to any State in¬ 
cludes the subjects or citizens of that State and any com¬ 
pany or corporation incorporated therein according to the 
law of that State and in the case of a Protectorate the na¬ 
tives thereof: ! 

The expression “Custodian" means the Custodian of 
enemv property appointed under the Trading with the 
Enemy (Amendment) Act, 1914. 
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The Interpretation Act, lSSt>. a; plies for the interpreta¬ 
tion of this Order in like manner as it applies for the in¬ 
terpretation of an Act of Parliament, and as if this Order 
were an Act of Parliament. 

o. This Order shall apply to tlie whole of Mis Majesty's 
Dominions and Protectorates, except the Dominion of 
Canada, the Commonwealth of Australia (which for this 
purpose shall he deemed to include Papua and Norfolk 
Island), the Union of South Africa, the Dominion of New 
Zealand, Newfoundland and India, but in its application 
to the parts of His Majesty's Dominions outside the 
United Kingdom and to British Protectorates shall he sub¬ 
ject to such modifications as may he made by the legisla¬ 
tures of those parts of those Protectorates for adapting 
to the circumstances thereof the provisions of this Order. 


192 f>. Tliis Order mav he cited as the Treatv of Peace 

* • 

()rder Pdl ( J. 

193 ******* 

(The Schedule contains Sections II! to VII, inclusive, of 
Part 10 of the Treaty of Versailles, the material parts of 
which are as follows:) 

Section IV.—Property, Rights, and Interest. 

Article 297. 

The question of private property, rights and interests in 
an enemy country shall he settled according to the prin¬ 
ciples laid down in this section and to the provisions of 
the Annex hereto: 


(b) Subject to any contrary stipulations which may he 
provided for in the present Treaty, tin* Allied and Asso¬ 
ciated Powers reserve the right to retain and liquidate all 
property, rights, and interests belonging at the date of the 
coming into force of the present Treaty to German na¬ 
tionals, or companies controlled by them, within their terri¬ 
tories, colonies, possessions and protectorates, including 
territories ceded to them by the present Treaty. 


I 

I 
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The liquidation shall ho carried out in accordance with 
the laws of the Allied or Associated State concerned, and 
the German owner shall not be able to dispose of such prop¬ 
erty, rights, or interests nor to subject them to any charge 
without the consent of that State. 


* 




* 




* 


(d) As between the Allied and Associated Powers or 
their nationals on the one hand and Germany dr her nation- 
als on the other hand, all the exceptional war measures, or 
measures of transfer, or acts done or to be done in execu¬ 
tion of such measures as defined in paragraphs 1 and 3 of 
the Annex hereto shall be considered las final and 
194 binding upon all persons except as regards the res¬ 
ervations laid down in the present Treatyi 
(c) The nationals of Allied and Associated Powers shall 
be entitled to compensation in respect of damage or injury 
inflicted upon their property, riglils, or interests, includ¬ 
ing any company or association in which tlnjw are inter¬ 
ested, in German territory as it existed on August 1, 1914, 

* * A 

by the application either of the exceptional War measures 
or measures of transfer mentioned in paragraphs 1 and 3 
of the Annex hereto. The claims made in tills respect by 
such nationals shall be investigated, and the! total of the 
compensation shall be determined by the Miied Tribunal 
provided for in Section YT or by an Arbitrator appointed 
by that Tribunal. This compensation shall |be borne by 
Germany, and may be charged upon the 'properly of Ger¬ 
man nationals within the territory or under! ihe control 
of the claimant's State. This property maly be consti¬ 
tuted as a pledge for enemy liabilities under the conditions 
fixed by paragraph 4 of the Annex hereto. The payment 
of this compensation may be made by tin* Allied or Asso¬ 
ciated State, and the amount will be debited Id Germany. 


# 




* 


* 


* 




* 


(h) Except in cases where, by application <jf paragraph 
(f), restitutions in specie have been made. It he net nro- 
ceeds of sales of enemy property, rights or interests, wher¬ 
ever situated, carried out either by virtue of war legislation, 
or by application of this Article, and in general all cash as¬ 
sets of enemies, shall be dealt with as follows:! 


195 


# 


* 


# 


# 
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(3) As regards Powers not adopting; Section III and the 
Annex thereto, the proceeds of tlie- property, rights and 
interests, and the cash assets, of the nationals ot Allied or 
Associated Powers held by (iermany shall he paid imme¬ 
diately to the person entitled thereto or to his Govern¬ 
ment: the proceeds of the property, rights and interests, 
and the cash assets, of German nationals received hy an Al¬ 
lied or Associated Power shall he subject to disposal hy such 
Power in accordance with its laws and regulations and may 
he applied in payment of tin* claims and debts defined hv 
this Article or paragraph 4 of tlu* Annex hereto. Any prop¬ 
erty, rights and interests or proceeds thereof or cash assets 
not used as above provided may he retained hy the said 
Allied or Associated Power and if retained, the cash value 
thereof shall he dealt with as provided in Article 243. 


19(1 G) Gcrmanw undertakes to compensate its na¬ 
tionals in respect of the sale or retention of their 
property, rights, or interests in Allied or Associated States. 


Annex. 


2. Xo claim or action shall be made or brought against 
any Allied or Associated Power or against any person act¬ 
ing on behalf ot or under the direction of anv legal an- 
thority or Department of the Government, of such a Power 
by Germany or hy any German national wherever resident 
in respect of any act or omission with regard to his prop¬ 
erty, rights, or interests during the war or in preparation 
for the war. Similarly no claim or action shall he made or 
brought against any person in respect of any act or omis¬ 
sion under or in accordance with the exceptional war meas¬ 
ures, haws or regulations of any Allied or Associated 
Power. 


15)7 


3. In Article 297 and this Annex the expression 
“exceptional war measures’ ? includes measures of 
all kinds, legislative, administrative, judicial, or 


135 


H. SUTHERLAND ET AL. VS. BEHN, MEYER & CO. 


others, that have been taken or will be taken hereafter with 
regard to enemy property, and which have had or will have 
the effect of removing from the proprietors!the power of 
disposition over their property, though without affecting 
the ownership, such as measures of supervision, of com¬ 
pulsory administration, and of sequestration; or measures 
which have had or will have as an object the seizure of, the 
use of, or the interference with enemv assets for wliatso- 
ever motive, under whatsoever form, or Hi whatsoever 
place. Acts in the execution of these measures include all 
detentions, instructions, orders, or decrees of Government 
Departments or Courts applying these measures to enemy 
property, as well as acts performed bv any person con¬ 
nected with the administration or the supervision of enemy 
property, such as the payment of debts, tliej collecting of 
credits, the payment of any costs, charges, lor expenses, 
or the collecting of fees. I 

Measures of transfer are those which liavje affected or 
will affect the ownership of enemy property byj transferring 
it in whole or in part to a person other than the enemy 
owner, and without his consent, such as measures directing 
sale, liquidation, or devolution of ownership in enemy 
property, or the cancelling of titles or securities. 

4. All property, rights, and interests of jGerman na¬ 
tionals within the territorv of anv Allied of Associated 

• • 

Power and the net proceeds of their sale, liquidation or 
other dealing therewith mav In* charged bv that Allied or 
Associated Power in the first place with payment of 
198 amounts due in respect of claims by tliej nationals of 
that Allied or Associated Power with regard to their 
property, rights, and interests, including companies and 
associations in which tliev are interested, in German terri- 

i 

tory, or debts owing to them by German nationals, and 
with payment of claims growing out of acts committed by 
the German Government or by any German authorities 
since July 31, 1914, and before that Allied or Associated 
Power entered into the war. The amount of! such claims 

i 

may be assessed by an arbitrator appointed byjMr. Gustave 
Ador, if he is willing, or, if no such appointment is made 
by him, by an arbitrator appointed by the Mixed Arbitral 
Tribunal provided for in Section VI. They may be charged 
in the second place with payment of the amounts due in 


i 
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respect of claims by the nationals of such Allied or Asso¬ 
ciated Power with regard to their property, rights and 

interests in tlie territory of other enemv Powers, in so 

• • 

far as those claims are otherwise unsatisfied. 


0. Until completion of the liquidation provided for by 
Article 207. paragraph (M, the property, rights, and inter¬ 
ests of (ierman nationals will continue to be subject to ex¬ 
ceptional war measures that have been or will be taken with 
regard to them. 

100 10. (Icrmanv will, within six months from the 

coming into force of the present Treaty, deliver to 

each Allied or Associated Power all securities, certificates, 

deeds. <0* other documents of title held bv its nationals and 

relating to property, rights, <>r interests situated in the 

territory of that Allied nr Associated Power, including anv 
• » • 

shares, stock, debentures, debenture stock, or other obliga¬ 
tions of any company incorporated in accordance with the 
laws of that Power. 


Ih. The provisions of Article 207 and this Annex apply to 
industrial, literary and artistic property which has been or 
will be dealt with in the liquidation of property, rights, 
interests, companies'or businesses under war legislation by 
the Allied or Associated Powers, or in accordance with the 
stipulations of Article 207, paragraph (/)). 




Article 302. 

Judgments given by the Courts of an Allied or Associated 
Power in all cases which, under the present Treaty, they 
are competent to decide, shall be recognised in Germany as 
final, and shall be enforced without it being necessary to 
have them declared executory. 


Section VI.—Mixed Arbitral Tribunal. 

Article 304. 


I 
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(fj) Tlie High Contracting Parties agree; to regard the 
decisions of the Mixed Arbitral Tribunal as final and con¬ 
clusive, and to render them binding upon tjheir nationals. 

i 

I 

i 

200 The Treaty of Peace ( Amendment ) Order , 1920. 

i 

At the Court, at Buckingham Palace, the 2Sth Day of June, 

1920. 

: * 

Present, The King's Most Excellent Majefety in Council. 

i 

I 

Whereas in pursuance of the powers conferred on Him by 
the Treaty of Peace Act, 1919, (a) Ilis Majesty in Coun¬ 
cil was pleased to make the Treaty of Peace Order, 1919, (h) 
and it is expedient that the said Order should be amended 
in manner hereinafter appearing: 

Xow therefore llis Maiestv, bv and with! the advice of 
His Privy Council, is pleased to order, and it is hereby or¬ 
dered as follows: ! 

I 

1. The provisions of the Treaty of Peac<p Order, 1919, 

set out in the first column of the Schedule|to this Order 
shall be amended in the manner shown in the second column 
of that Schedule. j 

2. Paragraph (.rri) of Article one of the Treaty of Peace 
Order, 1919, shall have effect and shall be djeemed always 
to have had effect as if for the proviso to that paragraph 

the following proviso were contained therein;: 

| 

I 

“Provided that any particular property rights or inter¬ 
ests so charged mav at anv time be released bv the Cus- 
todian acting under the general direction of the Board of 
Trade from the charge so created." 


201 


j 

3. This Order mav be cited as the Tifeatv of Peace 

• . « 

(Amendment) Order, 1920. j 




* 


Article. 

1 


Schedule. j 

Nature of amendment. j 

For the words “this Act" there shall be substituted 

“this Order." ! 


* 
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1 (xvii) Iii sub-paragraph (a). after the words “the Custo¬ 
dian" the following words shall be inserted: 
‘'acting under the general direction of the Board 
of Trade." 


“In sub-paragraph (r), after the words “by the 
Custodian," the following words shall be in¬ 
serted “ not wit hstanding any regulat ion or st ipu- 
Iation of tin* company or other body, and not¬ 
withstanding that the Custodian is not in pos¬ 
session of the certificate scrip or other document 
of title relating to the shares, stock or securi¬ 
ties to which the application relates." 


After sub-paragraph (r) the following para* 

;raph shall Ik* inserted: 

‘(rr) Where the property charged consists of 
property transferable on delivery, any person 
having tin* possession, control, or management 
of the property shall, on being so required by 
the Custodian, deliver the property to him, and 
the Custodian shall, subject to the consent of the 
Board of Trade, have power to sell or otherwise 
deal with tin* property so delivered to him." 




* 


The said Treatv of Versailles contains the following ma- 

• i 

terial definitions and signatures: 


2 ( )2 


Trail// nf Ttute irifh ( it rman a. 

• t « 

Signed at Versailles, dune 128, 1019 


7 hr l uifr/I Shift s t>f J m erica, the British Empire. 
Era net . It<ihi (ju<l Japan. 

Those Powers being described in the present Treaty as 
the Principal Allied and Associated Powers. 

B< Ipi am. Bttli ria. Brazil. C hina , ('aha. Ecuador, (irear, 
(iuaftmala. Haiti, the Iledjaz. Honduras, Liberia. Xicara - 
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gua, Panama, Pent, Poland, Portugal, Rounfgnia, the Serb - 
Croat-Slovene Stale, Slam, Czechoslovakia] and Uruguay. 

These Powers constituting with the Principal Powers 
mentioned above the Allied and Associated jPowers of the 
one part; • 

And (ierman/f . of the other part: 

Bearing in mind that on the request of tliej Imperial Ger¬ 
man Government an Armistice was granted on November 
11, 191S, to Germany by ihe Principal Allied and Associated 
Powers in order that a Treatv of Peace might be concluded 
with her, and I 

The Allied and Associated Powers being equally desirous 

that the war in which tliev wore suecessivelv involved di- 

• • * 

; 

reetlv or indirectlv and which originated in the declaration 

• • W-* 

of war bv Austria-Hungarv on Julv 28, 1914, against Ser- 
bia, the declaration of war bv Germanv agajinst Russia on 
August 1, 1914, and against France on Auguist 3, 1914, and 
in the invasion of Belgium, should be! replaced by a 
203 firm, .just and durable Peace, j 

For this purpose the High contracting Parties rep¬ 
resented as follows: j 

The President (>f the Uniter/ States of America, bv: 

The Honourable Woodrow Wilson, President of the 

. 7 I 

United States, acting in his own name and by his own proper 
authoritv: 

The Honourable Robert Lansing*, Secretary of State: 

• * 

The Honourable Ilenrv White, formerly Ambassador 

• • | 

Extraordinary and Plenipotentiary of the United States at 
Rome and Paris : | 

The Honourable Edward M. House: j 

General Tasker II. Bliss, Military Representative of the 
United States on the Supreme War Council:! 

His Majesty the King of the United Kingdom of (treat 
Britain and Ireland and of the British dmhinions beyond 
the seas , Emperor of India, by: j 

The Right Honourable David Lloyd George, M. P., First 
Lord of Ilis Treasure and Prime Minister: I 
The Right Honourable Andrew Bonar Law, M. P. His 
Lord Privy Seal: j 

The Right Honourable Viscount Milner, G. C. B., G. C. 
M. G., His Secretary of State for the Colonies; 

The Right Honourable Arthur James Bhlfour, (). M., 
M. P., His Secretary of State for Foreign Affairs; 
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The Right Honourable George Xicoll Barnes, M. P., Min¬ 
ister without portfolio: 

And 

for the Dominion of Canada, l>y: 

The lloiiourahle Charles .Joseph Doherty, Minister of 
Justice: 

The lloiiourahle Arthur Lewis Sifton, Minister of Cus¬ 
toms : 

204 For the Counaouircalth of Aushal'at, bv: 

9 * 

The Right Honourable William Morris Hughes, At- 
torney (ieneral and Prime Minister: 

'Flu* Right Honourable Sir Joseph Cook, G. C. M. G., 
M inister for the Xavv ; 

For the f’ltion of South Africa , bv: 

• • • 

Gtuieral the Right Honourable Louis Botha, Minister of 
Native Affairs and Prime Minister: 

Lieutenant-General the Right Honourable Jan Christian 
Smuts, K. C.. Minister of Defense: 

For the Pontii/ioit of Xcir Xrafmol, bv: 

The Right Honourable William Ferguson Massev, Min- 
ister of Labour and Prime Minister: 

For f it'1 ia, bv : 

The Right Honourable Ivlwin Samuel Montagu, M. P„ 
His Secretarv of State for India: 

Major-General His Highness Maharaja Sir Ganga Singh 
Bahadur, Maharaja of Bikaner, G. C. S. T. E., G. C. A’. ()., 
K. C. B.. A. D. 0.: 

In faith whereof tin* above-named Plenipotentiaries have 
signed the present Treaty. 

Done at Versailles!, the twcntv-eighth dav of June, one 

• • • 

thousand nine hundred and nineteen, in a single copy which 
will remain deposited in the archives ot the French Re¬ 
public, and of which authenticated copies will be trans¬ 
mitted to each of the Signatory Powers. 


K s.| 

WOODROW WILSON 

I E. S.] 

ROBERT LANSING. 

1 E. S. | 

HENRY WHITE. 

| E. S.1 

E. M. HOUSE. 

[e. s.l 

TASKER H. BLISS. 

[e. s.l 

D. LLOYD GEORGE. 

[l. s.] 

A. BOXAR LAW. 
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[l. s.] 

MILNER. | 

[l. s.] 

ARTHUR JAMES BALFOUR. 

1 L. S. J 

GEORGE X. BARXESi 

| 

Ll. s.J 

Oil AS. J. DOHERTY, i 

[l. s.J 

ARTHUR L. S1FTOX. 

j 

Ll. s.J 

W. M. HUGHES. 1 

Ll. s.J 

JOSEPH COOK. 

1 

Ll. s.J 

LOUIS BOTHA. 

l L. s. J 

J. C. SMUTS. 

Ll. s.J 

W. F. MASSEY. ! 

Ll. s.J 

ED. S. .MONTAGU. j 

L L. s. J 

GANG A SINGH. | 

MAHARAJA DE BIKANER, 


2( )5 


Mr. Mundell further testified as follows: 


“The Straits Settlements is a British (Town eolonv. 
Under the laws of Great Britain it' propertyj l>c‘lont;ini»* to a 
corporal ion organized under tin* laws of the United States 
had been seized as enemy property and it was discovered 

l 

that the corporation from which it was seized was not an 
enemy within British law, in my opinion tjhe British au¬ 
thorities would return such property on application to them 
or in a suit brought in a proper court by such! American cor¬ 
poration or its duly constituted representatives who would 
have authority (to bring said action under tiiei\merican laws, 
so also in a suit of a similar nature brought! in the Straits 
Settlements if si&it were necessary, and probably a suit 
would not be necessary. In the Straits Settlements there 
is an ordinance kn#wn as Crown Suits Ordinance to which 
1 can refer, it is (Ordinance Ao. 22 appearing at Cage -77 
of Volume 1 of the lievised Laws of ini part 4 of that 

ordinance it deals with suits for redress agaiiisl the Crown, 
and under that ordinance it has been held by the Privy 
Council that any person can sue the Crown jin tort. 1 be¬ 
lieve in England tliaA cannot be done whereas it can in the 


Straits Settlements, j 1 take it that wrongfuljseizure would 
be a tort on which jhe Crown could be sued if necessary. 

“In mv view, the British Government was Entitled to the 
majority of die shareholders' interests of this com¬ 
pany. b ! 

206 “U*ider the Clearing Office Ordinance of 1921, 

whicT incorporates certain provisions! of the Peace 
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Treaty, and is a part of the law of the Straits Settlements, 
on page42 of Exhibit li) it is provided: 

“All property, rights and interests of (Jerman nationals 

within the territory of anv Allied or Associated Power mav 

• » * 

be charged bv that Allied or Associated Power with the 
payment of the amounts due * * * the claims of na¬ 

tionals bv that Power." 

“And the interests of shareholders could therefore be 
charged under the Ordinance, and under section 1G of the 
Order in Council of Ilis Majesty, which is also a part of 
the Ordinance, and the text of which appears at page 2G 
of Exhibit Id, which provides that all property, rights and 
interests within His Majesty's dominion or protectorates, 
belonging to German nationals at the date of the Treatv 
coming into force, may do certain things with respect to 
payment of claims of British nationals, and so on. 1 need 
not go into that fully. The shares of this company were 
only transferable on the books of the company at the head 
office of the company. They were not in any way transfer¬ 
able by delivery, and reference to the Articles of Associa¬ 
tion will show what I have said. Puder these circum¬ 
stances these shares wore property within His Majesty's 

dominion, and were subject to the charge of *ho Crown bv 

% 

Order in Council and the law of the Straits Settlements. 

“Furthermore, under section XVII it is provided: 

“A\ ith a view to making eliective and enforcing such 

charge, 

“(«) Xo person shall without the consent of the Custo¬ 
dian transfer, part with or otherwise de-il in anv property, 
right or interest subject to the charge.” 

That is the charge previously referred to. Under sec¬ 
tion X of the Annex to Article 2!)S, which appears at 
207 page 42 of the same exhibit, it is provided : 

“Germany will within >ix months from the coming 
into force of the present Treaty, dcli\ rr to each Allied or 
Associated Power all securities, certificates, deeds or other 
documents of title held by its nationals and relating to 
property, rights or interests situated the territory of 
the Allied or Associated Power, including anv share of 
Stock, debentures, debenture stock, or other obligations 
of any company incorporated in accordance with the laws 
of that Power." 
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“Ill my opinion the shareholders of Btjdin, Meyer & 
Company, Ltd., could not validly hold the njieeting of De- 
eemher 13, 1921 which is alleged to have beeij held in Ham¬ 
burg, Germany, for the purpose of authorizing the German 
Directors and an attornev-in-fact for those German Di- 

• i 

rectors to bring suit in the United States to| recover these 

sums held by the Alien Property Custodian. Assuming 
the meeting was otherwise valid, the business transacted 
at the meeting is objectionable. j 

“Under the provisions of subdivision “h" of Article 
297 of the Treaty of Versailles, as incorporated into the 
Clearing Office Ordinance, it is provided: 

] 

“Subject to any contrary stipulations which may be pro¬ 
vided for in the present treaty, the Allied ajid Associated 
Powers reserve the right to retain and liquidate all prop¬ 
erty, rights and interests belonging at the date of the 
coming into force of the present Treaty to German nation¬ 
als or companies controlled by them within t!nj*ir territories, 

1 ' 

Colonies, possessions and protectorates, including terri¬ 
tories ceded to them by the present Treaty. | The liquida¬ 
tion shall be carried out in accordance with tin* laws of 

i 

the Allied or Associated State concernied." 

i 

-08 And these are tin* particular wordjs 1 refer to: 

“and the German owner shall not be able to dispose 
of such property, rights or interests nor to subject them to 
any charge without the consent of that Statel” 

“Xow in my view the proceedings of [that meeting 
effected to dispose of rights and interests whjich were sub¬ 
ject to the charge, and therefore the Germain owner was 
prohibited from doing so by tin* Clearing Oflijce Ordinance. 

“The meeting of directors alleged to have| been held at 
Hamburg, Germany on December 13, 1921 for tjln* purpose of 
empowering Kind Martens to bring a suit ijn tin* United 
States for this property held by the Alien Property Custo¬ 
dian, is open to the same objection as a meeting of share¬ 
holders. In my opinion the meeting of the Consulting Com¬ 
mittee is open to the same objection, although! I know of no 
provision of Law which treats of such persons as being- 
directors of the company. It seems to me, tjhat although 
they were not named as directors in the articles, they were 
a species of director and that they would be Subject to the 
same limitations as the directors would be subject to. 
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“The subsequent alleged nit ideations by t lie share¬ 
holders of the proceedings taken by the shareholders, 
directors and Consulting Committee meetings held on 
December 13, 19:21, could add nothing to the validity of 
tlie original meetings and proceedings. The ratifications 
by the directors of these same proceedings are open to the 
same objection as are the ratifications of the shareholders. 
So far as the meeting which was held on January 3, 1927 
is concerned, I do not think that any meeting held in Ham¬ 
burg. or elsewhere, would have been able to pass a resolu- 
tionto the effect set out in the notice which would have been 
binding on the company. 

209 If a meeting of this kind was held and if this resolu¬ 
tion were passed, I do not think it had any effect 

under the law of the Straits Settlements for the reasons 
which 1 have alreadv stated." 

At the conclusion of tlie direct examination of Mr. Mun¬ 
dell he left the stand in order that Sir Thomas Willes Chitty 
might be called as a witness in rebuttal for the plaintiffs 
in Equity Xo. 40301. As Sir Thomas was about to return 
to England it was agreed that his testimony might be put 
on out of the regular order. 

Sir Thomas Willes Chitty testified as follows: 

210 (Sir Thomas then gave testimony in opposition to 
that of Mr. Mundell on the question of the power of 

the liquidators by their appointment to collect assets out¬ 
side of the Straits Settlements and was cross-examined bv 

% 

Mr. Coudert and Mr. Doing and bv Mr. Stanlev on this 

V • • 

subject, none of which testimony is material on the issues 
raised in this appeal.) 

“I was called to the bar in June, 1877. I practiced at 
the bar and did a very large practice until 1901. I was 
then appointed as one of the Masters of the Kings Bench 
Division in England. In 1921 1 was appointed the Senior 
Master of the Kings Bench Division and the Kings Re- 
membrancer. As Senior Master 1 had a great deal to do 
with the Colonial Cilice and the Foreign Office, and I went 
abroad on some occasions for our Foreign Office to settle 
conventions with foreign powers. I have also acted as 
managing editor of a book called “Ilallsburv’s Laws of 
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212 “What I have just testified to on direct examina¬ 
tion amounts to this, that if an official or the Governor 

of the Straits Settlements wrongfully seized property of 

an American corporation, that is, wrongful under the laws 

of the Straits Settlements tliov would make restitution. As 

% 

a matter of fact, of course, either under the laws of the 

Straits Settlements or the laws of England if a wrong is 

done bv the government of either of those countries in the 

way of seizure of property that wrong will be righted by 

the courts or some administrative or executive official. But 

there is a distinction between the Straits Settlements where 

the Crown can be sued in tort, 1 understand, and England 

where the Crown cannot be sued in tort. In England you 

have to sue the officer who took the property, something like 

it is in the United States. In the Straits Settlements thev 

% 

would have an action to recover the property if it is wrong¬ 
fully seized. I suppose a corporation organized under the 
laws of Xew York having one-third of its stock issued or 
held by or on behalf of persons who were subjects of or 
carrving on business, in a state for the time being at war 
with His Majesty would be an enemy company under the 
definition contained in Section 2 of the Alien Enemies 
(Winding-up) Ordinance of the Straits Settlements where 
“enemy company” is defined and “means a company one- 
third or more of the issued share capital or the directorate 

of which immediatelv before or at anv time since the 4th 

• » 

day of August, ltd4, was held by or on behalf of or con¬ 
sisted of persons who, were subjects of or resident or carry¬ 
ing on business in a state for tin* time being at war with His 
Majesty.” Under that definition if a Xew York cor- 

213 poration had one-third of its stockholders subjects 
of a state at war with England or one-third of stock¬ 
holders resident in Germany or one-third of its stockholders 
doing business in Geripany and the corporation has a branch 
in the Straits Settlements and is carrying on business there, 
it sort of looks like it was an enemy under the Straits Set¬ 
tlements law but it is pretty difficult to understand just 
exactly what it does moan. I do not know what it does mean 
(referring to the statute). It is the most involved sentence 
and it is like many acts of Parliament. It is most difficult 
to make out what it does mean. There are several different 
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definitions of an enemy company. I should not like to say 
one way or the other whether or not a Xew [York company 
one-third of whose stock or more is owned |by subjects of 
Germany and which has a branch or a business in Singapore 
is subject to having the branch wound up by ja liquidator in 
Singapore. Assuming that a Xew York company one- 
third of whose stock was owned by subjects! of nations at 
war with Great Britain is an enemy company within the 
definition of the act if the Governor of the Straits Settle¬ 
ments appointed a liquidator to wind up the affairs of any 

I 

trade of that company in the Straits Settlements the Gov¬ 
ernor would be entirelv within his legal rights under that 
statute because the seizure would be rightful. Assuming 
that the Governor did appoint a liquidator fojr such a com¬ 
pany and that this was a rightful appointment there is no 
way as of right that I am aware of under tlije laws of the 
Straits Settlements that the American corporation could 
have the liquidation raised and the assets returned to it. 

If a liquidator under those circumstances paid over 
214 the assets to the custodian of enemy property of the 
Straits Settlements that custodian would hold those 

. i 

assets subject to the provisions of the Treaty jof Versailles 
between England and Germany. Such a company which 
had its assets in the Straits Settlements rigid full v seized 

i 

would have no action against tin* custodian of enemy prop¬ 
erty or the liquidator and therefore I suppose ^ho custodian 
of enemy property would hold those assets under the pro¬ 
visions of the Treatv of Versailles.” ! 

i 

i 

This concluded the cross-examination bv Vr.i Stanlev and 

• i • 

direct examination was resumed upon which jSir Thomas 
testified as follows: 

i 

i 

“As I understand the English law, which lor all I know 

v 7 i 

is the same as the law in the Straits Settlements, a single 
shareholder can commence an action in 11n* fiame of the 
company. According to our procedure if anyone objects 
the court will then order a meeting to be held, assuming 
there has not been one, so as to get the opinion of the ma¬ 
jority of the shareholders. That is, if it is apparent that 
the action is approved of by a large majority of the share¬ 
holders—and in this particular case it is 29,000 out of 


i 
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30,000 I think or more—thou the court will not go through 
the form of ordering a meeting to be held with an obvious 
result. In our country you cannot plead a thing of this 
sort, you have got to make application at an early stage of 
the action to have the proceedings staved on the ground that 
they are not authorized. On that application the 

215 court will direct a meeting to be held, unless looking 
at the papers the amount of shares held by the par¬ 
ties who are in favor of the proceeding, makes it obvious 
that there is no use of holding a meeting. In this case it 
would be useless to hold a meeting where volt have 29,000 
on one side and von do not know what the feelings on the 
other are. The court would let the action go on. All these 
difficulties about the shareholders and these meetings are 
really matters of internal arrangement, and the only person 
who could object to them is a shareholder or a director. 
Let anv shareholder who objects come before the court and 
state his objection. But it is not open to a third party to 
object. Supposing that an irregular meeting is held and 
subsequently a regular meeting is held, 1 cannot conceive 
of any reason why tin* subsequent meeting should not ratify 
what was done at Jhe previous meeting. You may always 
ratifv an act which was done in vour name even although 
at the time it was not authorized. Assuming but not con- 
ceding that there was an irregularitv in tin* calling of the 
stockholders' meeting °f December 13, 1921, or an irregu- 
lari tv in calling the meeting of the board of directors held 
on the same dav, or assume that these meetings should have 

• i. 

been held in Singapore rather than in (lermany, I imagine 
it it was shown that tin* consulting committee was entitled 
under those Articles of Association, as apparently they 
were, to have control of tin* whole company so that they 
could get anything clone that they wanted done, T 

216 suppose if the court was shown that fact the court 
would let tlu* action go on. The Articles of Associa¬ 
tion are a contract between the members of the association 
and the association but not with anybody else. It appears 
to be the effect of the Articles that in view of the powers 
of the consulting committee* as sot forth in Section 117 of 
the Articles of Association the consulting committee could 
approve whatever act was taken by the stockholders and 
directors no matter how irregular." 
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On cross-examination bv Mr. Coudert Sir Thomas said: 

“The situs of tlie shares of stock of the corporation was 
in the place where the corporation is resistejred, that is, in 
the domicile of the corporation. The shares and the hold- 
ing of the shares would he governed by the domiciliary law 
a lid would lie t Fa 1 is feral do 1 »y that law.’^y j 

On further cross-examination by Mr. Doing Sir Thomas 
said: j 

“An American company one-third of whoso shareholders 
were when the Alien Enemies ('Winding-lip) Ordinance 
went into effect subjects of a State at war with Great 
Britain, if it had a place of business in Singapore, would 
be an enemy company within the definition contained in 
Section 2 of the Alien Enemies (Winding-Up) Ordinance. 



•* 


•it: 


* 


“A single stockholder of a company could in the first- 
instance bring a suit on behalf of the company in the name 
of the company, and thou if other stockholders came into 
court and objected to the bringing of the suit the court would 
direct that a meeting of the company be held for the pur¬ 
pose of determining whet her or not the suit should continue, 

i 

and if representations were made to the eoujrt by a large 
number of shareholders, such a large nuniber that the 
court would be sure how llie meeting would vote on the 
question, the court might dispense with a meeting and dis¬ 
pose of the case in accordance with the directions of this 
large number of shareholders which had represented it- 

i 

self to the court. | 

217 Q. So that as an example, if a shareholder brought 
a suit on behalf sav, of Bohn, Meyer! & Company, 
Limited, and a majority of tin* shareholders objected to 
the bringing of that suit, and prayed the Court to abate the 
same, and the Court should see that it was a inajoritv that 
was objecting to the suit, and that it would not j be necessary 
to hold a meeting, the court would hear thal Objection and 
abate the suit; am I correct in that? A. T do not reallv 
know of an instance of that kind having happened, and 
whether the court would require the calling of a meeting 
or not I do not know. But it would not matter,, because the 
only cases I have, and the only cases \ know abput are cases 
where the court has been satisfied that the majority was so 


» 

i 
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large that it would he a more formality to hold a meeting, 
and the court dispensed with a meeting. 

“A single shareholder can bring an action in the name 
of the company or several shareholders con bring an action 
in the name of the company. 1 f the majority of the company 
object to that the majority will make application to the 
court to stop the action. The shareholder does have the 
right to bring a suit in the name of the company against 
third parties and that suit is not defective by reason of the 
fact that it was instituted bv a shareholder and not, for 
example, a director or the board of directors. The only 
question under our law is whether the action in the name of 
the companv whatever it be is sanctioned, bv a ma- 
IMS jority of the shareholders. In other words, the tech¬ 
nicalities of the Articles of Association are matters 
which the shareholders amongst themselves are to rely on. 
As a rule a third parly cannot. Whether or not the legis¬ 
lation is confiscatory is to be determine*! I>v the law of the 

• • 

forum. 1 have never practiced law in tile Straits Settle¬ 
ments actually." 

On redirect examination Sir Thomas testified: 

** 1 am a barrister.*' 

After completing his testimony on Thursday, January 
27, VJ27, Sir Thomas left the citv to begin his journey hack 
to Kngland. On .Monday, January 51, 1P27, the following 
occti rred: 

Mr. (iordon: If the Oonrt please, at the hearing Thurs¬ 
day Mr. Kresel, <ui1 1 * properly and rightly, before lu* put 
Sir Thomas on flic stand ascertained that Mr. Mundell 
was through with his direct examination. In our confer¬ 
ences over the week end it has developed that there are a 
few more questions that we would like to ask Mr. Mundell, 
and in doing that 1 want to make sure that there is no un¬ 
fairness l>y reason .of the fact that Sir Thomas is gone, 
so 1 would like To otter that if anv of ihe testimony that 
Mr. Mundell might give now <>n direct on these particular 
matters that we ask him is in the opinion of Mr. Kresel 
sm*h testimony as Sir Thomas would have answered had 
lie been hero, we would he very glad to have Sir Thomas 
make a written statement of what he would have said, and 
file it in the ease without any cross examination on our part, 
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with the same effect a though he had been present to 
testify, and with that in mind we should like to have per¬ 
mission to ask Mr. Mundell a few more Questions. Would 

I 

there he any objection to that, Mr. Kresel ! i 
Mr. Kresel: Xo. j 

t 

219 Mr. Mundell resumed the witnjess stand and 
was shown three documents each entitled “Vesting 
Order by Governor in Council." lie identified the signa¬ 
ture of Mr. Morton. Iho (York of tin 1 Council in Singapore, 

to each document. Mr. Mundell further testified as follows: 

| 

1 know Mr. Morion and know that he is t|he Clerk of the 
Council. There is a Straits Settlements Gazette which evi¬ 
dences liis appointment. This is the Government Gazette 
(referring to paper handed him.) On pag’d* (i appears the 
notification of appointment. Il is under Xo. 6: 

“His Excellency, the Governor has beenj pleased to ap¬ 
point Mr. F. J. Morton, Malayan civil service, to be Clerk 

of Councils, with effect on and from the second of Januarv, 

* 7 


» • 


? J 


As a matter of fact Mr. Morton acted as jClerk of Coun¬ 
cils before that date. Ever since I have beeih in the Straits 
Settlements orders by the Governor in Council have been 
signed bv the Clerk of tin* Council. As ai lawver of the 
Straits Settlements ! say that he did so previously. The 
provisions of the Straits Settlements law ujidor which the 
vesting orders in question were* made* were in! Straits Settle¬ 
ments Clearing Office Ordinance Xo. 7 of 1|921. Liquida¬ 
tors’ Exhibit 19.) By this ordinance the provision of his 
Majesty's Order in Council of the 28th of dime, 1920, with 
certain modifications, was made the law of the Colony, and 

I 

one of the modifications was that where inj the order the 
words “Board of Trade” appear or “President of the 
Board of Trade” I he words “Governor in Council” should 
be substituted for them. Cndcr Article 1 (XVII) (c) of 
the Order of Council il savs: j 

i 

I 

220 “Where the property charged consists of inscribed 

i 

or registered stock, shares or other Securities, any 
company, municipal authority or other body! by whom the 
securities were issued or are managed shall, bn application 


i 
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being made bv the Custodian. enter the Custodian in the 
books in which the securities are inscribed or registered as 
the proprietor of the securities subject to the charge, and 
tin* Custodian shall, subject to the consent of the Board of 
Trade"— 

There, of course, the words “Governor in Council" would 
lie substituted— 

‘‘have power to sell or otherwise deal with the securities as 
proprietor of which he is so registered or inscribed:" 


And then under section ('/) : 

“The Board of Trade"— 

there, again, those words would be changed to “The Gov- 
tumor in ( 7>uncil"— 

“may by order vest in the Custodian any property, rights 
and interests subject to the charge, or tho right to transfer 
the same, and for that purpose section four of the Trading 
with tin* Knemy (Amendment) Act, Ibid, shall apply as if 
such property, rights anl interests were property belong¬ 
ing to an enemv or enemv subject." 

(rr) occurs in the amendment. There is a schedule showing 
amendments to tin* original Order in Council and the sched¬ 
ule shows that after sub-paragraph (»■) the following para¬ 
graph should be inserted: 

221 “(rr) Where tin* properly charged consists of 

property transferable on delivery, any person hav¬ 
ing the possession, control, or management of the property 
shall, on being so required by the Custodian, deliver the 
property to him, and the Custodian shall, subject to the 
consent of the Board of Trade"— 

that would be “Governor in Council"'— 

“have power to sell or otherwise deal with the property so 
delivered to him." 

That is the amendment. 

“There was an English decision showing the right under 
tin* treaty to charge shares at the home of the corporation 
which the courts of the colony would undoubtedly follow. It 
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was the case of Baeltz v. Public Trustee. There was also 

i 

the Randfontein case, a South African case!, which I think 
went to the Privy Council. There was also another as to 
the custodian's rights to vote on that kind of thins;. I think 

i ^ 

that was Pharaon et Fils, 1918, I think, or 1916. I have no 

doubt whatever of the right of the Governo'r in Council to 

vest these shares owned in a corporation organized under 

the laws of the Straits Settlements under ithe treaty and 

* 

under the Straits Settlement legislation. T)ie effect of the 
vesting is to give the custodian exactlv the same rights as 
if he were a member of the company. The; Straits Settle¬ 
ments Ordinance V of 1916, Section 5, enacts the law in the 
Straits Settlements similar to Section 4 of thy Trading with 
the Enemy Act, 5 and 6 of George V, Chapter 105. But it 
is the English Act which is made applicable under the terms 
of the Clearing OfTioe Ordinance of 1921. That is alreadv 
in evidence. The citation of Pharaon et Filslis 1 Chanc. 1.” 


>*> 


Mr. Gordon then offered in evidence the three 
vesting orders as to which Mr. Mundell had testified 
which were marked for identification as Liquidators’ Ex¬ 
hibits 24, 25 and 26, respectively. They were!as follows: 

I 

Vesting Order inf the Governor in Council. 

I 

! 

i 

(Stamps in upper right-hand corner, as follows:) 

Singapore: $5. j 

Straits Settlements Postage Revenue: $5. 

i 

i 

Whereas under the Clearing Office Ordinance 1920 the 
Provisions of Ilis Majesty's Order in Council of the 18th 
day of August 1919 have been applied to the Colony subject 
to the modifications set out therein: 

And whereas under Article i (XVI) of j the aforesaid 
Order in Council all property rights and interests within 
His Majesty's Dominions or Protectorates; belonging to 
German Nationals at the date when the Treatv of Peace 
with Germanv came into force, that is to sa\f, the 10th day 
of January 1920 (not being property righjts or interest 
acquired under any general license issued by or on behalf 
of His Majesty), and the net proceeds of their sale liquida¬ 
tion or other dealings therewith are charged! with the pay¬ 
ment of the claims set out therein: 


i 
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And whereas under Article i (XVII) of the aforesaid 
Order in Council with a view to making; effective and en- 
forcing such charge as aforesaid the Governor in Council 
may by order vest in the Custodian of Enemy Property 
rights and interests subject to the charge, and for 
223 that purpose Section 5 of the Trading with the En¬ 
emy (Amendment) Ordinance 1916 shall apply as if 
such property rights and interests were property belonging 

to an Knemv or Knemv subject: 

• • • 

Xow therefore by virtue of the powers aforesaid the 
Governor in Council hereby orders that the following* shares 
in Helm Meyer and Company, Limited, Singapore, regis¬ 
tered in the name of Ad. Laspe, viz. 3,2">3 preference shares 
and 6.4IS ordinarv shares do vest in the Custodian of 
Enemy Property with the powers specified or referred to 
in Article 1 (XVII) (r) (rr) and (d) of the aforesaid 
Order in Council or any amendment thereof subject to the 
modifications set out in the Clearing Office Ordinance 1920 
or anv amendment thereof. 

‘ (Signed) F. J. MORTON, 

Clerk of Connells. 

| 0 

Council Chamber. Singapore, 13th November. 1926. 


224 (Stamps in upper right-hand corner, as follows: 

Singapore: $5. 

Straits Settlements Postage Revenue: $5. 


Vest luff Order htf the Governor in Connell. 

"Whereas under the Clearing Office Ordinance 1920 the 
Provisions of His Majesty's Order in Council of the 18th 
day of August 1919 have been applied to the Colony subject 
to the modifications set out therein: 

And whereas under Article 1 (XVI) of the aforesaid 
Order in Council all property rights and interests within 
His Majestv's Dominions or Protectorates belonging to 
German Nationals at the date when the Treatv of Peace 

i • 

with Germane came into force, that is to sav, the 10th dav 
of January 1920 (not being property rights or interests 
acquired under any general license issued by or on behalf 
of His Majesty), and the net proceeds of their sale liquida- 
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j 

tion or other dealings herewith are charged' with the pay¬ 
ment of the claims set out therein: | 

And whereas under Article 1 (XVII) of the aforesaid 
Order in Council with a view to making effective and en- 

w j m 

forcing such charge as aforesaid the Governor in Council 
may bv order vest in the Custodian of Enemy Property 
rights and interests subject to the charge, and for that pur¬ 
pose Section 5 of the Trading with the Enemy (Amend¬ 
ment) Ordinance 1916 shall apply as if such property rights 
and interests were property belonging to an Enemy or 
Enemy subject: j 

I 

225 Xow therefore by virtue of the pojvers aforesaid 
. the Governor in Council hereby ordeijs that the fol¬ 
lowing shares in Helm Meyer and Company, jLimited, Sing¬ 
apore, registered in the name of F. H. Witthoefft, viz. 3,253 
preference shares and 6,418 ordinary shares] do vest in the 
Custodian of Enemy Property with the powers specified or 
referred to in Article 1 (XVII) (r) Or) ajnd (//) of the 
aforesaid Order in Council or anv amendment thereof sub- 
jeet to the modifications set out in the Clearing Office Ordi- 

i 

nance 11)20 or any amendment thereof. j 

(Signed) ‘ F. .1. M(j)RTON, 

Clerk,of Councils. 

I 

Council Chamber, Singapore, 13th Xovember, 1926. 


i 

226 (Stamps in upper right-hand cornier, as follows:) 

Singapore: $5. j 

i 

Straits Settlements Postage Revenue: 

i 

i 

Vest in r/ Order b/f the Goreruor in Council. 

i 

| 

Whereas under the Clearing Office Ordinance 1920 the 
Provisions of His Majesty's Order in Council of the 18th 
day of August 1919 have been applied to tlie Colony sub¬ 
ject to the modifications set out therein: j 

And whereas under Article 1 (XVI) of!the aforesaid 
Order in Council all property rights and interests within 
11 is Majesty's Dominions or Protectorates! belonging to 
German Nationals at the date when the Treaty of Peace with 
Germany came into force, that is to say, thje 10th day of 

I 

January 1920 (not being property rights or interests ac¬ 
quired under any general license issued by] or on behalf 


i 
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of His Majesty), and tlie net proceeds of their sale liquida¬ 
tion or other dealings therewith are charged with the pay¬ 
ment of the claims set out therein: 

And whereas under Article 1 (XVII) of the aforesaid 
Order in Council with a view to making effective and en- 
forcing such charge as aforesaid the Governor in Council 
may by order vest in the Custodian of Knemy Property 
rights and interests ;subject to the charge, and for that 
purpose Section ~> of the Trading with the Knemy (Amend¬ 
ment ) < >rdinntn*e 101 (> shall apply as if such property rights 
and interests were property belonging to an Knemy or 
Knemy subject. 

227 Xow therefore by virtue of the powers aforesaid 
the Governor in Council herebv orders that the fol- 
lowing share's in Belli), Meyer and Company, Limited, Sing¬ 
apore*. registered in the name of Kd. L. Lorenz Meyer, viz. 
92 5 9 preference Miares and C>41S ordinary shares do vest in 
tile Custodian of Knemy Property with the powers specified 
or referred to in Article 1 (XVII) (< ) (rc) and C/) of the 
aforesaid Order in Council or anv amendment thereof 
subject to tin* modifications sot out in the Clearing Office 
Ordinance 1920 or any amendment thereof. 

(Signed) ’ F. J. MORTOX, 

Cirri: of Councils. 

Council Chamber, Singapore, loth November, 1926. 

22S Mr. Stanlev objected to the introduction of these 
exhibits as immaterial and irrelevant. He stated 
that tlie liquidators were contending that their holding was 
aside from their relationship to the stock ownership of 
the company, that umler the Supreme Court decision the 
stock ownership was immaterial, that the orders appeared 
to have been entered after the seizure by the Alien Prop¬ 
erty Custodian, that the ownership of stock in the cor¬ 
poration is not in controversy, that as between the United 
States Government and the British Government the United 

States Government lias the right to seize anvthing within 

• • • * 

its territorial bounds, and that the custodian of enomv 
property is not a party to the proceedings. 

Mr. Kresel joined in Mr. Stanley's objections and in ad¬ 
dition objected on the ground that there was no authoritv 
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under the Treaty of Versailles to seize German property 

after the treatv went into effect, that the! vesting orders 

had absolutely no validity. j 

* • 

Mr. Gordon called attention to the fact that Mr. Kresel 

I 

had introduced in evidence a resolution tjf November 3, 
1926, signed by Adolf Laspe and F. 11. Witt hoe fft as stock¬ 
holders controlling more than three-tifths <i>f Behn, Meyer 
& Company for the purpose of conlirmins| and ratifying 
what had been done in Mr. KreseFs suit and that Sir 

I 

Thomas had testified that a suit might be [adopted as the 

action of the company by a majority of tip* stockholders. 

Mr. Gordon then stated that it was his theory that the 

« 

liquidators had the right to bring the suit hnd to bring it 
in the name of the company and that their authority would 
cover property wherever situate, that Ml*. Kresel con¬ 
tended that the liquidators' rights were confined to busi¬ 
ness in the Straits Settlements itself geographically speak¬ 
ing and that after the appointment of the liquidator 
229 there was a residue of power in the stockholders 
and that the stockholders have tin* right to control 

I 

the affairs of the corporation, that the plaintiff in Fquity 
45881 therefore proposed to show that Mr. lyresel's clients 
were not stockholders at tiiis time, that thj* custodian of 
enemy property in the Straits Settlements! is the owner 
of more than three-fifths of tin* stock of Behn, Mover 6c 

9 

Company, Ltd., and that,he by ids duly constituted attor¬ 
neys passed a resolution exactly like Mr. KiresePs rcsolu- 
tion of November 3, 1926, (Behn, Meyer & [Company Ex¬ 
hibit 28) in form but different in substance hi that it con¬ 
firms the action brought by the liquidator of Behn, Meyer 
Company on behalf of the company and [disaffirms the 
action brought by Mr. Martens on behalf of iln* company 
so that if the vesting orders have the (‘fleet of making the 
custodian a stockholder counsel for the plainjtifl in Equity 
45881 represent both the liquidator and tliej stockholders. 

Mr. Kresel continued his objections by urging that the 
vesting orders of November 15, 1926, could noli detract from 
the force of the resolution signed by threeMifths of the 
stockholders November 3, 1926. Mr. Kresel urged further 
that the Treaty of Versailles only permitted the allied 
powers to retain property already seized andj did not per¬ 
mit them to vest property after the treaty.; Mr. Kresel 
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objected further that the custodian was not a party to 
the proceedings and that tlie liquidators' suit was based 
on the Winding Up Ordinance only. 

After the objections had been made and the statement 
had been made bv Mr. (Jordon the Court admitted the 
three vesting orders in evidence as Liquidators Exhibits 
24, 25 and Mb, stating that the questions raised were such 
that tliev could be decided on the tinal argument of the 
case. 

230 Mr. Mundell then identified the signatures and 
seals on a certain power of attorney. Mr. Kresel 
objected thereto and tin* Court reserved its ruling thereon. 
Mr. Mendell stated that tin* power of attorney in question 
was still in effect. This power of attorney was then offered 
in evidence as Liquidators' Exhibit 27 and was as follows: 

S t r a i ts Settlements, 

('ity of Singapore, 

Ann ricun ('onsulat c General, s$: 

I, Edwin McKee, Vice Consul <*f the United States of 
America at Singapore, in tin* Colony of the Straits Settle¬ 
ments, duly commissioned and qualified, do hereby certify 
that (’lenient Everitt, whose name is attached to the an¬ 
nexed document, is a dulv authorized Xotarv Public in and 

• • 

for tin* Colonv of the Straits Settlements. 

(liven under mv hand and the seal of this Consulate 

* 

General this 18th dav of November, 1926. 

(Signed) ‘ EDWIX McKEE, 

[seal.] Yice-C ouusd of Ihr l ulted States 

of America (it Singapore, S. S. 


American Consulate General, Singapore, Straits Settle¬ 
ments. 

Fee No. 1853. 

American Fee Stamp: $2. 

(Stamped, with rubber stamp, on above:) American Con¬ 
sulate General, IS Xow, 192b, Singapore. 

231 To all to whom these presents shall come T Clement 
Everitt of the Settlement of Singapore in the Crown 
Colonv of the Straits Settlements Xotarv Public duly an- 
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i 

thorized admitted and sworn residing and! practising in 

the said Settlement do hereby certify and! attest— 

• * 

That I was present on the 18th day of November one 
thousand nine hundred and twenty six atj mv office at 
rnion Building Singapore aforesaid and did there see the 
Common Seal of the Company called Bohn, Meyer & Com¬ 
pany Limited affixed at the foot of the instrument in writ- 

* I 

ing hereunto annexed and marked ‘‘A” and 1 : that the Seal 
thereto affixed is the genuine Common Seal of the said 
Company. j 

That at tlie same time 1 did also see Charles Vernon 
Bailey and .James Arthur Clarke both of Cremjli Bank Build¬ 
ing Singapore Chartered Accountants partners In the firm 
of Evatt iV Co. who are personally know toj me to be the 
Liquidators appointed under the provisions! of the Alien 
Enemies (Winding up) Ordinance 1914 of thje Straits Set¬ 
tlements to wind up the affairs of the trade carried on 

i 

in tin* Colonv by the said Company severally signed the 

• • 1 • I * 

said instrument in writing opposite the said Seal and 
opposite their seals appearing at the end of the said in¬ 
strument. | 

That at the same time 1 did also see Ralplji Glyn Evans 
personally known to me to be the person holding office 
as Custodian of Enemy Property under the provisions 
of the Trading with the Enemy { Amendment) 
Ordinance 1915 of the Straits Settlemjents sign the 
said instrument in writing opposite his; seal*appear¬ 
ing at the end of the said instrument. i 

' . . j 

That at the same time the said Charles Vernon Bailey, 
James Arthur Clarke and Ralph Glyn Evans’! did acknowl¬ 
edge and as their act and deed severally deliver the said 
instrument in writing. i 

That the names and signatures C. V. Bailevj J. A. Clarke 

' ■ ! 

and R. G. Evans severally set and subscribed at the foot 
of the said instrument in writing opposite tin* said seals 
are of the respective proper handwritings of the said 
(diaries Vernon Bailey, James Arthur Clarkje and Ralph 
Glvn Evans. j 

And lastly that the said instrument in writing was duly 
executed by the said Company and the said Charles Ver¬ 
non Bailey, James Arthur Clarke and Ralph! Glyn Evans 
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in accordance with the Laws of the Straits Settlements 
wherefore full faith should be given thereto in judicature 
and without. 

Whereas an Act being required 1 the said Xotary have 

granted these presents under my Notarial Firm and Seal 

to serve and avail when and where need may require. 

Done and passed in! Singapore aforesaid the eighteenth 

dav of November in the vear of Our Lord One thousand 
• • 

nine hundred and twentv six. 

(Signed) * CLEMENT EVER ITT, 

[seal.] Xotary Public , Singapore. 

(Stamp:) Straits Settlements Postage Revenue, 50c. 
18/11/26. 




‘A.” 


(Notary's seal, as follows:) (’lenient Everitt, Notary 
Public, Singapore. 

(Written in red, on side of first page, is tin* following:) 

This is the instrument of Power of Attornev marked 

4% A" referred to in mv Notarial (’ertitieate dated the 18th 

% 

dav of November, 1926 and hereto annexed. 

(Signed) ELEMENT EVERITT, 

Xotary Public. 

To all to whom these present shall come Bolin, Meyer and 

Company, Limited, a Company incorporated under the 

provisions of the Companies Ordinance 1889 of the 

British Crown Colonv of the Straits Settlements hav- 

* 

ing its Registered Office in Singapore in the Straits 
Settlements aforesaid (hereinafter referred to as “the 
Company") and Charles Vernon Bailey and James 
Arthur Clarke both of French Bank Building Singa¬ 
pore aforesaid Chartered Accountants and the Cus¬ 
todian of Enemy Property appointed under the provi¬ 
sions of the Trading with the Enemy (Amendment) 
Ordinance 1915 of the Straits Settlements in and for the 
said Colony of the Straits Settlements (hereinafter re¬ 
ferred to as “tin* Custodian") send greeting: 

Whereas the Company was incorporated on the 11th 
day of December 1905 with the objects and for the pur- 
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I 

poses more particularly specified in its Mjenorandum of 
Association which included inter alia the acquisition and 
carrying on of the business of general merchants there¬ 
tofore carried on by a partnership firm luiown as Belin, 
Meyer & Company at Singapore afdresaid and at 
-34 Penang in the Straits Settlements ajnd at various 
other ]>laces to wit at Bangkok in Siam at Sanda- 
kan in British North Borneo at Batavia ajnd Sourabaya 
in Java and at Manila Ilo-Ilo Zamboanga aiid Cebu in the 
Philippine Islands: \ 

And whereas until shortlv after the commencement of 

i 

the Great War in the year 1914 the Compajny carried on 
business in accordance with its Memorandum and Articles 

of Association and such business as controlled and man- 

| 

aged by the Directors of the Company dul\j appointed in 
accordance with its Articles of Association. 

And whereas after the passing of the Alien Enemies 
(Winding Up) Ordinance 1914 of the Straifs Settlements 
(which with its amending Ordinances is hereinafter re¬ 
ferred to as ‘‘the Ordinance") to wit on the 2nd day of 
Januarv 1915 His Excellence the Governor of the Colony 
of the Straits Settlements (hereinafter referred to as “the 
Governor") under the provisions of Section |3 of the Ordi¬ 
nance issued a certificate under his hand that the Com¬ 
pany was in his opinion an Enemy Compahy within the 
meaning of the Ordinance and on the said 2nd day of 
January 1915 in pursuance and exercise oil* the powers 
and authorities in that behalf enabling him it he Governor 
appointed William Ilarvey MacGregor of Singapore (here¬ 
inafter referred to as “the Original Liquidator”) to be 
Liquidator to wind up the affairs of the trade carried on 
in the Colony by the Company. | 

And whereas bv Section 8 of the Ordinance it was en- 

% 

acted that the rights and powers of the Original liquidator 
should take effect as from the 18th dav! of December 
235 

the Original Liquidator in accordance [with the pro¬ 
visions of the Ordinance proceeded to wind jiip the trade 
of the Company carried on in the Colonvi and to pay 
off various claims against the Company. j 


go.) 1914 and thereafter during the period of the war 


11—4760a 


162 


H. SUTHERLAND ET AL. VS. BEHX, MEYER & CO. 


And whereas the Original Liquidator desired to relin¬ 
quish his appointment as such Liquidator as aforesaid 
and on the 16th day of February 1924 under the provisions 
of Subsection (4) of Section 4 of the Ordinance the Gov¬ 
ernor in exercise of the powers and authorities in that 
behalf enabling him revoked the appointment of the Orgi- 
nal Liquidator and appointed Messieurs Evatt & Co. of 
Singapore to be Liquidators of the Company. 

And whereas on the 12th dav of November 1924 the 
Governor in like manner revoked tlie appointment of Mes¬ 
sieurs Evatt & Co. as such Liquidators as aforesaid and 
appointed Charles Vernon Bailey and Sydney Whitaker 
both of Singapore (’bartered Accountants (partners in the 
said firm of Evatt & Co.) to be Liquidators of the Com¬ 
pany as from the said 12th day of November 1924. 

And whereas on the 20th day of April 1926 the Governor 
in like manner revoked the appointment of the said Charles 
Bailey and Sydney Whitaker as such Liquidators as afore¬ 
said and appointed the said Charles Vernon Bailey and 
James Arthur Clarke both of French Bank Building, Singa¬ 
pore, Chartered Accountants partners in the said firm of 
Evatt & Co. to be Liquidators as from the said 20th day of 
April 1925 to wind up the affairs of the trade carried on 
in the Colony by the Company and empowered either of 
them to act alone in such winding up for any of the powers 
or purposes exercisable by a Liquidator under the Ordi¬ 
nance. 

236 And whereas it is believed that the businesses of 
the Company: in the Philippine Islands were after 
the outbreak of the said War until the United States of 
America joined in the said War carried on by the Agents of 
the Company who prior to the War or after its commence¬ 
ment had been appointed by the persons who were Directors 
of the Company prior to the War or after its commence¬ 
ment purported to act as such Directors. 

And whereas after the United States of America joined 
in the War it is believed that the American Alien Property 
Custodian purporting to act under the American Trading 
with the Enemy Act seized the assets of the Company in 
the Philippine Islands realized such assets and paid the 
balance of such realization (hereinafter referred as to “the 
moneys in dispute") into the American Treasury. 
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And whereas in 19*22 certain persons purporting to act as 
Directors of the Company (hereinafter referred to as “the 
German Directors") by Emil \V. Martens jone of their 
number instituted in the name of the Company a suit in the 
Supreme Court of the District of Columbia Uj. S. A. (here¬ 
inafter referred to as “the German Suit”) claiming to re¬ 
cover the moneys in dispute and such suit waS defended by 

l 

Representatives of the American Government and is still 
pending. I 

And whereas after having become acquainted with the 
facts referred to in the two last preceding! recitals the 
Liquidators commenced proceedings in the Supreme Court 
of the District of Columbia U. S. A. with the objject of claim¬ 
ing and recovering the moneys in dispute and such proceed¬ 
ings are still pending. j 

237 And whereas in the month of September 1914 the 
capital of the Company consisted of $|3,000,000 di¬ 
vided into 1(),()(}() Preference Shares of $100 each and 20,000 
Ordinary Shares of $100 each and such Preference and 
Ordinary Shares were held by the persons and in the pro- 




1 

I 

Prefer¬ 

( >rdi- 



| 

ence 

nary 

Ed. L. Lorenz-Meyer, of 

Hamburg, 

i 

Merchant. 

o o.v> 

(3,418 

Ad. Laspe, 

4 4 

4 4 

i 

j 

*) o V> 

6,418 

F. H. Witthoefi’t, “ 

4 4 

4 4 

3,253 

6,418 

J. M. Menzi, “ 

Manila, 

4 4 

240 

i 

241 

Engen Engler, “ 

Hamburg, 

4 4 

i 

! 1 

■ 

500 

Erwin Lehrenkrauss, “ 

Singapore, 

4 4 

i 

i 

i 

1 

A. Dielin, “ 

4 4 

4 4 

i 

i 

i • • • • 

1 

R. Schubert, “ 

Penang, 

4 4 

i 

i 

i . . . . 

i 

1 

A. Schoenburg, “ 

Singapore, 

4 4 

! 

i 

. 

1 

G. Rademacher, ‘ ‘ 

Sourabava. 

4 4 

> 

! 

i 

1 


lp,000 20,000 

| 

And whereas on the 19th day of September 1914 the 
Company purporting to act through the said A. Pielin (who 
had been one of the Directors of the Company and was 
then the Manager of the Singapore business of the Com¬ 
pany) caused to be filed with the Registrar of 'Companies 
in Singapore in accordance with the provisions of Section 
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52 of the said Companies Ordinance 1889 a return showing 
a summary of the Capital of the Company and a list of the 
persons who on the said 19th day of September 1914 held 
shares in the Company and such return showed that the 
capital of the Company consisted of the shares and was 
held in the proportions lastly hereinbefore recited. 

238 And whereas under the provisions of Section 7 of 
the Trading with the Enemy (Amendment) Ordi¬ 
nance 1915 of the Straits Settlements the Governor was 
empowered to appoint a person to act as Cutsodian of 
Enemy Property for the purpose's of receiving holding pre¬ 
serving and dealing with such property as might be paid 
to or vested in the Custodian in pursuance of such Ordi¬ 
nance. 

And whereas in accordance with the provisions of the 
said Section 7 of the 'Trading with the Enemy (Amend¬ 
ment) Ordinance 1915 Robert Glyn Evans was appointed 
to be Custodian of Enemy Property and a notification to 
such effect was duly published in the Straits Settlements 
Government Gazette on the 13th dav of November 1925 and 
the said Robert Glyn Evans is at the present time the Cus¬ 
todian of Enemy Property in and for the Colony of the 
Straits Settlements in accordance with the provisions of 
the said Ordinance. 

And whereas bv virtue of the Clearing Office Ordinance 
1920 of the Straits Settlements the provisions of the order 
in Council made bv Ilis Majestv King George V on the 
18th day of August 1919 have been applied to the Colony 
of the Strait- Settlements subject to the modifications set 
out therein. 

And whereas under Article 1 (XVI) of the aforesaid 
Order in Council all property rights and interest within His 
Majesty's Dominions or Protectorates belonging to Ger- 
man Nationals at the date when the Treaty of Peace with 
Germany came into force, that is to say, the 10th day of 
January 1920 (not being property rights or interest ac¬ 
quired under any general license issued by or on behalf of 
His Majesty), and the net proceeds of their sale liquidation 
or other dealings therewith are charged with the payment 
of the claim set out therein. 

239 And whereas under Article 1 (XVII) of the afore¬ 
said Order in Council with a view to making effective 
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and enforcing such charge as aforesaid the Governor in 
Council Avas empowered by order to vest in the Custodian 
of Enemy Property rights and interests subject to the 
charge, and for that purpose Section 5 of the Trading with 
the Enemy (Amendment) Ordinance 1916 of| the Straits 
Settlements was to apply as if such property rights and 
interests were property belonging to an Enemy subject. 

And whereas the said Ed. L. Lorenz Meyer!, Ad. Laspe 
and F. H. Witthoefft were and/or are enemy subjects 
within the meaning of the said Order in Council. 

I 

And whereas by virtue of the powers conferred upon him 
as hereinbefore recited the Governor in Council by the 
three several Vesting Orders all dated the 13th dav of 
November 1926 ordered that the said Preference and Ordi¬ 
nary Shares of and in the Capital of the Company held by 
the said Ed. L. Lorenz Meyer, Ad. Laspe, | and F. H. 
Whitthoefft should vest in the Custodian of Enemy Prop¬ 
erty with tlie powers specified or referred to jin Article 1 
(XVII) (c) (cc) and (<7) of the aforesaid Ordejr in Council 
or any amendment thereof subject to the modifications set 
out in the Clearing Office Ordinance 1920 of! the Straits 
Settlements or anv amendment thereof. 

And whereas by virtue of the three several Vesting 
Orders hereinbefore recited and Custodian is entitled to 
9,759 out of the said 10,000 Preference Shares) and to 19,- 
254 out of the said 20,000 Preference shares issued bv the 
Company. j 

240 And whereas of the Articles of Association of the 
Company Article 81 (referring to the voting powder 
of Members of the Company at meetings of the Company 
and at polls at such Meetings) provides that “Every Mem¬ 
ber shall have one vote for every share held by him” and 
Article 89 provides as follows: A resolution in writing 
signed by members entitled at a poll to three-fifths of the 
votes shall lie as valid and effectual as a resolution of a 
general meeting but this clause shall not apply; to a resolu¬ 
tion for winding up the Company, or to a resolution passed 
in respect of any matter which by Ordinance oj* the regula¬ 
tions of llie Company for the time being ought to be dealt 
with by a special or an extraordinary resolution. 

And whereas by reason of the premises thie Custodian 
is entitled to exercise the powers conferred by Article 89 
of the Articles of Association of the Company] 
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And whereas the Custodian in exercise of the powers 
conferred bv Article 89 of the Articles of Association of 
the Company has resolved as follows, that is to say: 

ff? 

1. That it is^expedient that the German Directors or 
other the persons who purport to represent the Company 
in the German Suit should alone continue to so represent 
the Company in the German Suit should alone continue to 
so represent the Company and receive the moneys in dis¬ 
pute. 

2. That it is expedient that the moneys in dispute should 
be paid to the Liquidators so that the same may be dealt 
with by the Liquidators under the provisions of the Ordi¬ 
nance. 

.*>. That ii is expedient to call and hold General Meetings 
of the Company and thereat to pass special resolutions of 
the Company with* tlie object of altering the Articles of 
Association of the Company in the manner following, that 
is to sav: 

241 (< 7 ) To provide that the shares in the capital of 

the Company may be transferred to any person ap¬ 
proved of by the Liquidators and at any price. 

( h ) To provide that General Meetings of the Company 
shall be held in Singapore and in no other place. 

(<■) To provide that General Meetings of the Company 
shall be hold when required by the Laws of the Straits 

Settlements and when called bv the Custodian or bv the 

• • 

Liquidators. 

(fl) To provide that the German Directors or other the 
persons purporting to act as Directors of the Company in 
ocnnection with the German Suit should vacate office as 
Directors of the Company unless they should agree to and 
act in accordance with the provisions of these presents. 

(c) 'To provide that all Directors of the Company shall 
be appointed by the Custodian and shall vacate office when 
the Custodian so directs. 

(/) To provide that a Director shall not require to be 
qualified as a Director by holding any share in the capital 
of the Company. 

(//) To provide that Articles 107 to 117 both inclusive 
of the Articles of Association of the Company be annulled, 
cancelled and deleted. 
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(h) To provide that the Articles of 4 SS0cia ^ 011 l )e 
altered to give effect to the above provisions and be re¬ 
numbered according v. ! 

c* • 

242 but inasmuch as no shareholder of jthe Company 
other than the Custodian resides in tile Straits Set- 

. j 

tlements it is impracticable at the present time to obtain a 
quorum at a General Meeting of the Company in Singa¬ 
pore. 

4. That it is expedient to appoint persons tp be Directors 

of the Company to act in conjunction with <|>r in substitu¬ 
tion for the German Directors or other the! persons pur¬ 
porting to act as Directors of the Company and in particu¬ 
lar in conjunction with or in substitution fo|r the German 
Directors or other the persons purporting toi represent the 
Company in the German Suit. ; 

5. That having regard to the facts aforejsaid it is ex¬ 
pedient that Howell Dawson Mundell of Singapore, Ad¬ 
vocate Solicitor and Notary Public and .James Arthur 
Clarke should be appointed Directors of the Company and 
they are hereby appointed Directors of the Company. 

6. That having regal’d to the facts aforejsaid it is ex¬ 
pedient that the said Howell Dawson Mundell and James 

_ I 

Arthur Clarke and either of them as the Attorneys and 
Attorney of the Custodian under these presents should be 
empowered and authorized to appoint any other person or 
persons to be Directors of the Company andjthat they and 
each of them be and are hereby so authorized and em¬ 
powered but so that the Directors of the Company when any 
appointment or appointments shall have been made under 
these presents or in pursuance thereof shall not exceed 
seven in number and that in computing such number regard 
shall if necessary or exoedient be had to the German Direc- 
tors or other the persons purporting to act as Directors of 
the Company in the German Suit. j 

243 7. That if by reason of the effect of the Articles of 
Association of the Company or by reason of the 

effect of the provisions of any Ordinance of the Straits 
Settlements the appointments of the said Ilbwell Dawson 
Mundell and James Arthur Clarke or either of them as 

i 

Directors of the Company and/or the appointment of any 
person or persons appointed by them or either of them 
(under the powers to be conferred upon them by these 
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presents) to be Directors of the Company shall become de¬ 
fective because tlicv or anv one of them mav be unable to 

• • • 

acquire the share qualification required by the Articles of 
Association of the Company and if by reason of such or any 
other fact or event or by operation of law they or any one 
or more of them are obliged to vacate office as such Direc¬ 
tors they and each of them shall from the time or respective 
times of their appointments or appointment becoming de¬ 
fective as aforesaid or of vacating office as aforesaid be 
immediately reappointed Directors of the Company and 
that this provision shall have effect when and so often as 

thev or anv of them shall bv reason of the events aforesaid 

• • • 

or any of them cease to be Directors of the Company. 

8. That the said Howell Dawson Mundell and James 

Arthur Clarke be and thev are and each of them is lierebv 

* » 

authorized to apply to the German Directors or other the 
persons purporting to act as Directors of the Company in 
connection with the German Suit or otherwise howsoever 
to pay or assure payment to the said Howell Dawson Mun- 
dell and or the said James Arthur Clarke of all monevs if 
anv receivable as a result of such Suit. 

b. That in the event of the German Directors or other the 
persons purporting to act as Directors of the Company 
refusing to comply with the request of the said 
-44 Howell Dawson Mundell and or the said James 
Arthur Clarke referred to in the preceding para¬ 
graph hereof the said Howell Dawson Mundell and James 
Arthur Clarke be at liberty to apply in the German Suit to 
be added as parties thereto with the German Directors or 
other the persons purporting to represent the Company 
therein so as to give effect to the preceding provisions of 
this resolution. 

10. That the said Howell Dawson Mundell and James 
Arthur Clarke and each of them be appointed the Attorneys 
and attorney of the Company and of the Custodian so as to 
give effect to the preceding provisions of this resolution 
and that a power of attornev (being these presents) be 
granted to them for the purposes aforesaid and be sealed 
with the Common Seal of the Company. 

And whereas the Custodian has joined in these presents 
and has signed the same so that the same mav be and be 
evidence of a resolution in wrting valid and effectual as a 
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resolution of a General Meeting of the Company in accord¬ 
ance with the provisions of Article 89 of tlhe Articles of 
Association of the Company as well as evidence of the ap¬ 
pointment of the Attorneys and Attorney of the Custodian 
for the purposes of these presents. 

And whereas the Liquidators have joined jin these pres¬ 
ents for the purpose of testifying the consent] thereto of the 
Company and of themselves as such Liquidators as afore¬ 
said. j 

Now know yet therefore that the Company jand the Liqui¬ 
dators and the Custodian and every and leach of them 
hereby appoint the said Howell Dawson Mundell and the 

said James Arthur Clarke jointlv and each of them sever- 

• • 

ally to be the attorneys and attorney of the Company 
24o and of the Custodian to the end and intent, that the 

i 

said Howell Dawson Mundell and tlie said James 
Arthur Clarke jointly and each of them severally may have 
and exercise all and singular the powers rights and au¬ 
thorities exercisable bv the Companv and byj the Directors 
of the Company and by the Custodian as a Shareholder of 
the Company and in such and any or either df such capaci¬ 
ties to do all acts deeds and tilings necessary! to give effect 
to the premises and without prejudice to thej generality of 
the powers hereby conferred to have and exercise all such 
powers rights and authorities as if the resolution the terms 
of which are set forth in paragraphs 1 to 10 iof the Recital 
hereinbefore contained and of which these presents are evi¬ 
dence had been passed as a special resolution of the Com¬ 
pany and the Custodian in his capacity as a Shareholder of 
the Company hereby authorizes and empowers the said 
Howell Dawson Mundell and James Arthur Clarke jointly 
and each of them severally to have and exercise all such 
rights and authorities as the Custodian as a Shareholder of 
the Company has or may have for the purpose of calling 
meetings of the Company and of submitting resolutions to 
such meetings and of attending at such meetings and of 
voting in respect of such resolutions or any other resolu¬ 
tions put before such meetings and of signing resolutions 
under and otherwise exercising the powers jeonferred by 
Article 89 of the Articles of Association of jthe Company 

j * 

and all other such rights powers and authorities as are ex¬ 
ercisable bv the Custodian as a shareholder! of the Com- 
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panv and tlie Company and the Custodian hereby empower 
the said Howell Dawson Mundell and James Arthur Clarke 
and each of them to substitute and appoint one or more 
attorneys to act for and on behalf of the Company 
240 and for and on behalf of the Custodian and to have 
and exercise all or any of the powers exercisable by 
the said Howell Dawson Mundell and/or the said James 
Arthur Clarke under and by virtue of these presents. 

And the Company and the Custodian hereby covenant and 

agreo to ratifv and confirm all and whatsoever the said 

Howell Dawson Mundell and James Arthur Clarke or either 

of them and any substitute or substitutes appointed by them 

or either of them under the foregoing provisions hereof 

shall lawfullv do and cause to be done bv virtue of these 

• % 

presents. 

In witness whereof the Company has caused its Common 
Seal to be hereunto affixed and the Liquidators and the 
Custodian have hereunto set their hands and seals at Singa¬ 
pore this eighteenth day of November One thousand nine 
hundred and twenty six (1026). 

The common Seal of Belin Meyer and Company Limited 
was hereto affixed in the presence of 

(Signed) C. V. BA ILK Y. 

J. A. CLARK. 


The above mentioned Liquidators, 

C. V. BAILEY. 
J. A. CLARKE. 
R. G. EVANS. 


[seal.] 


Signed, sealed, and delivered bv the said Charles Vernon 
Bailey, James Arthur Clarke, and Robert Glyn Evans in 
the presence of— 

(Signed) CLEMENT EVERITT, 

Xotar/f Public. Singapore. 


(On the back appears the following:) Dated 18th Novem¬ 
ber, 1026. Belin Meyer & Company, Limited, Messrs. C. V. 
Bailey, J. A. Clarke, and the Custodian of Enemy Property 
— to — Messrs. H. D. Mundell and J. A. Clarke. Power of 
Attorney. Sisson & Delay, Singapore. 

247 Mr. Mundell also identified the signatures of 
Howell Dawson Mundell and James Arthur Clarke 
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to a certain resolution and the same was offered in evi¬ 
dence as Liquidators’ Exhibit 28. It is! as follows: 

I, the undersigned, Robert (Jlyn Evans,i of Singapore in 
the British Crown Colonv of the Straits Settlements, the 
Custodian of Enemy Property of the Straits Settlements, 
and a member of Belin, Meyer & Co., Ltd., a corporation 
organized under the laws of the Straits Settlements (here¬ 
inafter called *‘the Corporation’') entitled at a poll to 
three-fifths of the votes of the Corporation, in exercise 
of the powers conferred upon me by Airticle 89 of the 
Articles of Association of the Corporation, and acting by 
mv attornevs, Howell Dawson Mundell and James Arthur 
Clarke, do lierebv resolve as follows: i 

7 • 

I 

1. That it is expedient for the Corporation to adopt, ratify 

and confirm a certain suit brought in the name and on be¬ 
half of the Corporation by Charles Verhon Bailey and 
James Arthur Clarke, Equity Xo. 45881, jin the Supreme 
Court of the District of Columbia, and that the said suit 
and the inception and institution thereof; and each- and 
every act, matter and thing had or done therein by or on 
behalf of the Corporation from the time iof its inception 
or institution until the present time be, and they are hereby, 
adopted, ratified and confirmed. I 

2. That it is expedient for the Corporation to disaffirm 
and secure the dismissal of a certain suit; brought in the 
name of the Corporation by one Emil Martjens, Equity No. 
403(51, in the Supreme Court of the District of Columbia, 
and that said suit, Equity Xo. 403(51, be,! and the same 
is hereby, disaffirmed and all persons prosecuting said 

suit, Equity Xo. 40361, be, and they are hereby 
248 called upon to discontinue the samej, provided that 
nothing contained herein shall be construed as a rec- 
ognition that said Equity Xo. 40361 is br was at any 
time authorized by or on behalf of the Corporation. 

In witness whereof, I, the undersigned, Robert Glyn 
Evans, have made the foregoing resolution; in writing and 
have bv mv attornevs, Howell Dawson Mundell and James 
Arthur Clarke, set mv hand this 31st dav of January, 1927. 
(Signed) ' ROBERT GLYN! EVANS, 

Bv His Attornevs, HOWELL D. MTJNDELL, 

JAMES ARTHUR CLARKE. 


i 

i 



172 


H. SUTHERLAND ET AL. VS. BKUX, MEYER & CO. 


241) Mr. Kresel objected to the introduction of the 
power of attorney for the same reasons that he ob¬ 
jected to the vesting orders and on the additional ground 
that there is no warrant in law for the custodian of the 
Straits Settlements to delegate power. Mr. Stanley made 
the same objections to the power of attorney that he had 
made to the vesting orders. Mr. Gordon stated that the 
power of attorney was offered in evidence for two purposes: 
(1) As the resolution itself under Article 89: (2) As a 

power of attorney authorizing Mr. Mundell and Mr. Clarke 
as attornovs to pass on behalf of Robert Glvn Evans the 
resolution (Liquidators’ Exhibit 28). 

Mr. Kresel objected to the document as a resolution 
itself in that it was unauthorized bv the Articles of Associa- 
ti<>n, that it is not in the form of a resolution, that it is 
not signed bv stockholders owning three-fifths of the stock 

or bv anemic who is a stockholder of Helm, Mever & (’on*. 

• • • 

pane. Mr. Stanley objected to the document for the same 

reasons as those stated bv Mr. Kresel and also on the 

• 

same ground as his objections to the vesting orders. 

Mr. Kressel objected to the* introduction of the resolu¬ 
tion (Liquidators* Exhibit 28) on the ground that it was 
unauthorized and invalid, that it purports to be a resolu¬ 
tion signed by people who are not stockholders and who did 
not claim to be stockholders but who claim to have a power 

i 

of attorney from somebody who claims to be a stockholder, 
that on its face it indicates its invalidity in that it is executed 
in tin* course of the* trial to assist the expert who is him¬ 
self the party, by power of attorney, to sustain a theory 
of law, that the* matter is immaterial, irrelevant and in- 
competent. 

2of) Mr. Stanley objected to the resolution in that it 

was immaterial and irrelevant in that it was an at- 
te*mpt by an alleged stockholder of the company to do 
something with respect to the pendency of these suits, 
that flu* Supreme (\>urt has held as far as the case has 
gone—“and at this point 1 do not wish to be understood 
as waiving any rights 1 hope to bring out in the future”— 
the ownership of the stock of this corporation is absolutely 
immaterial and irrelevant, that the case cannot be affected 
bv anvthing done in the midst of the case. 
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At the conclusion of these objections the Court admitted 
the power of attorney and the resolution in evidence as 
Liquidators’ Exhibit 27 and 28, respectively, subject to 
final argument on the case. 


251 


i 

Upon cross-examination by Mr. Stanley Mr. Mun- 
dell testified as follows: i 


“I am counsel for the liquidators of j Bohn, Meyer & 

Company, Ltd. We act for Belm, Moyer jS: Company, Ltd. 

My firm advised the liquidators relative to the present 

suit when it was contemplated. I personally had nothing 

to do with it until October of last year. jThe present suit 

had then been started and it was a question of proceeding 

with the suit because the trial was fixed in January and 

• 

Mr. Dickinson, one of my partners, who had been attend¬ 
ing to it previously, was home on leave. '.Someone had to 
go into it, and I came into it because he! was awav. Mv 
firm acts as solicitors for the liquidators! with respect to 
this suit. j 

“In my opinion under the definition contained in sub¬ 
section 2 of the Alien Enemies (Winding-up) Ordinance 
defining an enemy company it is my opinion that a New 
York corporation having one-third its capital stock owned 
by subjects of Germany is an enemy company for the pur¬ 
poses of this ordinance if it carried on !business in the 
colonv, and had a branch in the colony J The Governor 
of the Straits Settlements therefore could j appoint a liqui¬ 
dator under section 4 for the affairs of tha|t American cor¬ 
poration in the colony. After the liquidation had been 
wound up 1 do not think the liquidator j could turn the 
assets over to the custodian of enemy property without 
reference to the interests of non-enemiy shareholders. 
Section 4, subsection f), says that the wiiujling-up is to be 
carried out for the benefit of the persons! entitled to the 
profits of said trade or to any property dealt with by the 
liquidator. Under section 4. subsections 12 (//) and 
252 (.c) it is provided that any liability; not necessarily 

incurred in connection with the trade can be paid 
by the liquidator with the consent of tliej Governor. At 
anv rate I know that in case of firms which had non-enemv 
partners those 11011 -enemy partners were j paid out their 
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interest so 1 think the same principle would be followed 
in the case of a corporation. The liquidator would prob- 
ablv go to the court and sav: ‘Here are non-enemv share- 
holders. I should like to get the approval of the court to 
pay them.’ The court would give approval and then he 
would go to the Governor and say: ‘Please sanction the 
payment.’ The Governor would say: ‘Yes, these can be 
paid.’ If this company, one-third of whose stock is owned 
by subjects of Germany had a branch in the Straits Settle¬ 
ments and liquidators had been appointed for it and had 
completed the liquidation, I should think the liquidators 
would take out two-thirds and not turn it over to the 
custodian of enemy property. I think lu* would pay it to 

the non-enemv stockholders because lie is hound bv the law 

• • 

to pay the interests of enemy stockholders to the custodian 

of enemy property unless the Governor says: ‘Pay it to 

the enemv himself.' The other one-third in the usual course 

* 

of events would be paid to the custodian of enemy prop- 
ertv.” 

Q. Therefore to that extent in any event the British law 
would disregard that entity in winding up the affairs? 

A. Xo: l do not think so- 

Q. IIow could the liquidator pay- A. (Continuing:) 

1 see what you mean. You mean it would not pay the 
money back to the company? 

Q. That is right. It would disregard the corporate en- 
titv? A. Yes. 

253 ( t ). Is it correct to say that a British corporation 

for all purposes of winding up under the trading 
with the enemy legislation, or for all purposes of trading 
with the enemv, is treated in substantiallv the same man- 
nor as if the stockholders formed a partnership? A. 
Speaking generally I think the position is that a corpora¬ 
tion is treated as a corporation, and it is not until you 
get to the stage of the proceedings in the winding up in 
which the interests of shareholders as distinguished from 
the corporation itself require recognition, that such rec¬ 
ognition would be given to them at all. Speaking in a gen¬ 
eral way the law looks at the entity of a corporation alone. 

Q. After liquidators have been appointed in the manner 
that the liquidators of Belin, Meyer & Company were ap- 
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i 

i 

pointed in the Straits Settlements, do those liquidators 
in dealing with the rights of persons undfcr subsection 9 
of section 4, look behind the corporate entity ! A. Yes. 
At least when 1 sav tliev do, while 1 can not give vou a 
case in which they have done so, because I do not know of 
one, vet 1 think it is their duty to do so. I 

Q. And when it says that such winding up shall be sub¬ 
ject to the just rights of any other personjs, that it shall 
be carried out for the benefit of the persons entitled to 
the profits of said trade, the liquidator would ascertain 
whether or not there were non-enemy stockholders before 
he turned over the assets of the corporation to the custo¬ 
dian of enemy property. A. 1 think he wjould do so. I 
know that in cases of firms lie has done so, although the 
whole property of the firm under that section might 
254 ordinarily be paid to the custodian, hje has paid the 
11011 -enemy partner’s share out, and] has not paid 
that to the custodian. j 

“If a corporation organized under the laws of the 
United States was doing business in the Straits Settle¬ 
ments and one-third or more of the stock of that cor- 

l 

portion was owned by subjects of ctizens of] Germany and 
the Governor of the Straits Settlements! appointed a 
liquidator for the affairs of the corporation jin the Straits 
Settlements, the American corporation might] try to secure 
from the liquidator those assets that he had J They might 
go to the Governor and lav before him a lease showing 
that although this was an enemy company within the defini¬ 
tion of the ordinance, yet it was not a company the affairs 
of whose trade must be wound up. Then jtlie Governor 

j 

might revoke his order and allow the corporation to con¬ 
tinue to do business. As a matter of right, 1, do not think 

i 

such a corporation as a corporation couldj recover the 
assets from the liquidator. If the affairs <if n corpora¬ 
tion organized under laws of the United Statics which was 

• I 

doing business in the Straits Settlements, one-third or more 
of whose stockholders were subjects of Germjm, were sub¬ 
jected to liquidation in the Straits Settlements,! in the course 
of that liquidation I think the liquidator would ascertain 
who the stockholders of the American corporation were 

i 

and would endeavor to apportion to those stockholders in 
respect of whether they were enemies or non-enemies their 


176 


H. SUTHERLAND ET AL. VS. RF.TI.V, MEVER & CO. 


proportionate share of the assets in the Straits Settle¬ 
ments.” 

255 Q. So that lie would even in that case for that 
purpose disregard the entity of the American cor¬ 
poration? A. Yes, sir; but I suppose in such a case he 
would probably pay any moneys receivable, or he might 
pay any moneys receivable to the proper officers of the 
corporation. I do not know what the stipulations might 
be that would be made before those moneys would be paid 
over. But I think he would ascertain the shareholders, if 
possible. 

Q. And endeavor to have that proportion of the business 
of the Straits Settlements which would naturally be ap¬ 
portioned to those shareholders, paid to them rather than 
to the corporation and which might otherwise indirectly 
reach the enemy ? A. They would surely want some stipu¬ 
lation, or some safeguard against the payment of money 
to an enemy subject. 

On cross-examination bv Mr. Kresol Mr. Mundell testi- 
tied as follows: 

“Assuming this same American corporation having a 
place of business in the Straits Settlements, having some 
German stockholders but tin* amount of this German stock¬ 
holding being less than one-third, and the Governor under- 
taking under such circumstances to appoint a liquidator 
to wind up the trade of that company in the Straits Settle¬ 
ments, that American company under those circumstances 

would certainlv as a matter of right be able to recover its 

* » 

property. So that the right to recover property seized 
in the Straits Settlements belonging to a foregin corpora¬ 
tion depends upon whether that corporation was or was 
not under the laws of the Straits Settlements an enemy 
or an enemy company. Under the laws of the 
25G Straits Settlements 1 do not think that anvone other 
than a British, Scotch or Irish lawyer can practice 
in the courts of the Straits Settlements. 1 have heard of 
a case of a colonial solicitor, a solicitor of Australia, who 
was admitted to the bar of the Straits Settlements. That 
was an exceptional case and he got a certificate from the 
English authorities that he was a lawyer entitled to prac¬ 
tice as an English solicitor and as such he was admitted. 
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An English barrister may be appointed a j judge of the 
highest court. A solicitor can be appointed land Mr. Jus¬ 
tice Thorne was appointed last month or the tnontli before, 
he being an English solicitor. But the English solicitor 
must have practiced in the colony. As an English solicitor 
lie has no right to be appointed to the bench of the colony. 
An English barrister may be appointed to jour Supreme 
Court whether he has or lias not practiced in the Straits 
Settlements, but in practice he has never been appointed. 
An English solicitor may be appointed to jthe Supreme 
Court provided he has practiced in the Straits Settlements 
for ton years. I have practiced in tin* Straits Settlements 
since 11)08. I have also practiced in the courts of the 
Malay Federated States. Our firm has represented the 
successive liquidators of Bohn, Meyer & Company, Ltd., 
from the commencement of that liquidation, (pur firm now 
represents tin* liquidators of Helm, Meyer & Company. We 
do nol generally represent the custodian of enemy prop- 
ertv of the Straits Settlements. With reference to Bclm, 
Meyer & Company, Ltd., we represented him ionly in con¬ 
nection, as 1 recollect, with the preparation of this 
' 27)7 power of attorney which was put in this morning 
(Liquidators’ Exhibit -7). 1 drew that power of 

atlornev verv shortlv before 1 loft the Straits Settlements. 
• • • 

1 did not draw the three vesting orders which! were put in 
evidence this morning (Liquidators’ Exhibits 24, 25 and 
2(5). I do not think our firm did anything whatever fur¬ 
ther for the custodian of enemy property 11 pin drawing 
the power of attorney. I 

* i 

i 

] 

“A part of the common law of England is a; part of the 
common law of the Straits Settlements. The common law 
of England is modified bv the charters of the Straits Set- 
Moments. These Straits Settlements were constituted a 
Crown colony by a charter from England. Appellate Court 
decisions of England are recognized as binding upon the 

j 

courts of the Straits Settlements in like matters and under 
like conditions. Our own companies law is sirpilar to the 

i 

Engl!.-4i law but we go under our own law and not under the 
English law.” 


12—4760a 
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Q. Yes, of course you have your own Companies Ordi¬ 
nances, but the point that I want to develop with you, if 
I am correct about it is ihis, that the gene*ra! law of corpora¬ 
tions, tile general law of partnerships, the general law of in¬ 
surance* and banking' in tin* Straits Selllements is the same 

4 ’ 

as it is in England^ A. Mercantile law in general is the 
same. 

Q. Yes. And now when we come to war legislation 1 

think you stated upon direct that your war legislation was 

modeled upon that of England. And that was true, wasn't 

it, with reference to all the colonies of England? A. To 

some extent, ves, it is modeled on that of England. 

• 1 

( c ). In other words, it was the British Empire that was 
at war with (Jermany. and all the Colonies wen* helping.’ 
A. Yes. 

( c ). And one way in which they helped was to make their 
war legislation a eon,iponent pari of that of England, that is 
true, isn't it?, A. "Well, I don't think it was so in 
*2f)S connection with the Alien Enemies Winding-up Ordi¬ 
nance. 

(.). Well, was it with reference to the Trading with tlie 

Vr * 

Enemv Ordinance? A. The Trading with the Enemy 
• * • 

()rdinance, yes, sir. 

O. Now. as to the Straits Settlements legislative svstem, 
you have no elected legislature as distinguished from ap¬ 
pointed, have you? A. To come extent we have, but it is 
a very limited extent. flu* Chambers of Commerce of 
Singapore and Coming arc* entitled to nominate* a member 

of the Legislative Council and to the best of mv reoolloe- 

» • 

tion the member in Council nominated by the* Singapore 
Chamber of Commerce is treated as the senior nnoflicial 
member on the* legislative* Council. ()tlu*r than those two 
appointments I think all members of the* Legislative Coun¬ 
cil and all members <d* the Executive Council are* appointed 
by tin* Governor. 

(,). In other words, your legislature* as suc*h consists of 
a legislative Coune*il, and that legislative Council consists 
of members of the Executive Council and of such others 
as the* Governor, under the King's instructions, may ap¬ 
point ? A. Xo, 1 think you are wrong. I do not think the 
Legislative Council necessarily consists of the Executive 
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Council. Tlie Legislative Council, as far as T recollect, 
consists of twelve oflicial and twelve unoflicial arid members. 
The members mav have been increased reeentlv, but tliev 
did consist of twelve oflicial and twelve unoflicial members. 

( L ). Well, now i am not going to quarrel with you about 
the designation of this Executive Council, but is it not the 
fact that vour Legislative (Council as distinguished from 
the Executive Council consists of official and unofficial mem¬ 
bers, the latter of whom are appointed by the Governor 
in pursuance of instructions received through the Secre- 
tarv of State.’ A. Yes, that is correct. ! 

Q. And that in accordance with such instructions 
2o9 the Governor invites the Chambers of Commerce 

i 

at Singapore and at Penang to nominatejeach a mem¬ 
ber? A. That is so. j 

( c >. And is it not the fact that your Supreme Court has 
held that such an invitation does not confer anlv legal right 
or franchise upon those Chambers of Commerce? A. That 
mav be. I am not aware of that case. That ljnav be so. 

Q. But with the exception of such invitation as tin* 

(lovernor mav issue to the ( iiambers of ( ’ommdrce at Singa- 
pore and Penang, the Legislative Council is ajn a])pointive 
body ? A. Yes, sir. | 

“The Straits Settlements Companies Ordinance is 
modeled upon the English Companies Act. iThere is no 
provision in the Companies Ordinance making] it necessary 
for shareholders or Directors of Straits Settlements Cor- 

I 

porations to meet in the Straits Settlements. ; There is no 
express provision in the Articles of Association of Bohn, 
Mover & Company, Ltd. that meetings of shareholders or 
Directors must be held in the Straits Settlements. If 
the Articles of Association of a company jprovided ex¬ 
pressly that shareholders must meet in the Straits Settle¬ 
ments and if, notwithstanding that, all the |shareholders 
who lived in England being all 11 k* shareholders of the 
company had a mooting in England, actions taken at such 
a meeting would not bo void ab initio on that ground. It 
is 111 • view of the courts of England that, not withstand- 

I 

ing express provisions in the Articles of Association that 
meetings must be held at a certain particular place, if in 
fact all the shareholders get together some other place 


i 

i 
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thev have a right to meet and that is also true with ref- 
erence to Directors. Xo matter what the Articles of As¬ 
sociation provide, if in fact all the Directors get 
2(>() together, thev have the right to transact business 
provided their actions are not called in question 
bv the shareholders. In the matter of the meetings of the 
shareholders and Directors which were held in December, 
1021, in Hamburg, the actions were not void ab initio but 
as far as the Directors were concerned the shareholders 
might avoid their action. If the shareholders had knowl¬ 
edge of and participated in the meeting of the Directors 
they could not be heard to complain even if the Directors 
met irregnlarlv. I do not regard the meeting of the share- 
holders as being either void ab initio or even invalid if in 
fact the Directors did not appoint the place where the 
shareholders should meet.” 

O. All right. And of course under Section bh of the 
company's Articles of Association you have in mind it is 
provided that all acts done by any meeting of tin* directors 
or bv a committee of directors or bv anv person acting 
as a director, shall, notwithstanding that it shall afterwards 
be discovered that there was some defect in the appoint¬ 
ment of such directors, or persons acting as aforesaid, or 
that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed and was quali¬ 
fied to be a director? A. That may so state in the Articles. 

(). Xow in the face of that yon do not express 1 lie opinion, 
do von, that because these directors did not at the time 
when thev met in Hamburg each of them have one shun* of 
stock, that their acts wen* either void or invalid? A. In 
face of that I have no objection to raise to the meeting of 
the ldth of December. Ib21. 


Q. Let me remind you. The Consulting Committee meet¬ 
ing was held on the same dav as the meeting of shareholders 
and directors, and at the same place. The Consulting 
2(>1 Committee at that meeting approved the action at 
the meeting of the shareholders and the directors. 
All the members of the Consulting Committee were 
present. Xow I ask you whether in view of those facts it 
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I 

is your opinion that that meeting was void or invalid? 
A. Xo, in view of those facts the meeting as; such was not 
void or invalid. I 

( c ). I ask you whether any act or action jlakcn at that 
meeting was in your opinion void or invalid? A. Yes, I 
am still of opinion that the action taken at the meeting of 
shareholders, the meeting of directors and the meeting of 

l 

the Consulting Committee was invalid. 

i 

Q- Spoa! dug now only of the Consulting Committee, if 
you' please, upon what ground do you say in! your opinion 
tin* action of the Consulting Committee was invalid? A. 
Xo, perhaps the Consulting Committee stand Ion a different 
ground from the directors and the shareholders. Perhaps 
I am wrong in making that statement, that opinion. 

(.). Yes, 1 had sufficient confidence in vour!ahilitv to be- 
lieve that upon consideation you would conclude that. You 
have* in mind, of course, that in so far as the place of meet¬ 
ing of the Consulting Committee is concerned the Articles 

of Association clearlv indicate that thev wojre to meet in 

• • 

Kurope, do they not ? A. Oh, I was not thinking of that 
at all. ! 

i 

t^. Well, I am pointing that out. > A. Yes,j yes, 1 know. 
( c ). You also have in mind the provisions <|>f Article 107 
which define the powers of the Consulting Committee, so 
thal we have it now that as far as the Consulting Com¬ 
mittee is concerned you find no fault with the meet- 

i 

ing or with (he exercise of the powers that they 
exercised at that meeting. Ycrv well! A. That is 




so. 


“There is nothing in the Companies Ordinance of the 
Straits Settlements or in the common Law of tin* colony 
which refers to such a position as consulting committee. 
I’nder Puglish law applicable in the Straits Settlements 
as in Knglund the Article of Association constitute- a con¬ 
tract between the members and flu* company! Any agree¬ 
ment in the Articles of Association unless it! is prohibited 
by the Companies Ordinance or by the laws pn some other 
way, or inconsistent therewith, constitutes a good, valid, 
binding contract. Of course*, the contract contained in the 

j 

Articles cannot be contrarv to the Memorandum of As- 
social ion or the ordinance or the law of the dolonv.” 
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(>. Now sjK*;ikin.u* of tlie ratifie; lion, I shall not go into 

those one l»v one. Tiiev have been introduced in this ease, 

• • * 

as von recall, ratilications hv stockholders of the action at 

• • 

the stockholders meeting in December, 1T21. notification 
hv tin* directors of the actions taken at the directors meet- 
ing on the same dav. Xow, I understood von to sav on the 
direct that all those ratifications are invalid, and have no 
force at all, am i correct about that, A. I think so. 

(.). Yes. Well, 1 wonder whether the Knglish law and 
the Straits Settlements law differs in this respect from our 
American law. Dojvou mean to sav that generallv speak- 
ing a person may not ratify something that he could have 
done before, A. Xo. 

Q. Xo. Well, tlien. take the position of a stockholder. 
Such stockholder has a right to attend a meeting 
2(>2 of stockholders and to exercise his power of voting 
upon any measure that might be presented. Tie may 
d<> that in person or he may do that by proxy, isn't that 
right / A. Yes. 

( L ). That is the law of Kngland and the Straits Settle¬ 
ments, isn't it/ A. Yes. 

( c b A.nd was at the time of this meeting in December, 
V. >21/ A. Yes. 

O. I understood you to say on the direct that the reason 

whv von sav these ratifications bv stockholders were in- 
• • • • 

valid was because the stockholder had a right to have a 
chance to be hoard ait the meeting/ A. 1 said that was one 
of t he reasons. 

(jh One of the reasons/ A. Yes. 

O. In other words, let us see if I understand it. That 

because a stockholder who was absent from a meeting of 

% 

stockholders had a right, if present at the meeting, to have 
— be heard in debate, that la* has no right subsequently to 
ratify what was done. A. Xo, 1 do not suggest, Mr. Kresel, 
t lint the rat ideations per se have any objection except in 
two cases. 

Q. Wait a minute, please. I do not want to wander away 
from this point. Do von or do you not say that the ratifi¬ 
cation by stockholders was invalid because the stockholder, 
if present at the meeting, would have had a right to he 
lieard / A. Xo, I do not. 

Q. You did say that, didn't you, upon your direct/ A. 
I don't think so, no. 
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-64 Q. What did vou sav? A. recollection is that 
1 said that a corporate act has to he performed in ac¬ 
cordance with the Articles. That a shareholder alone could 

I 

not do something which was required he done by a 
corporate act in his individual capacity, j 

Q. Xow yon will excuse me it* I take just a moment to 
turn to your testimony on this subject, because I should 
like to know whether you were correctly reported on that 
subject. On page 394, the question was thijs: 

“( c ). ' " ' Will you kindly state wljat, it any legal 

effect those attempted ratifications by the shareholders had 

upon the validity of the original proceedings?” 

| 

And your answer was this: i 

i 

I 

“A. I should be of opinion that if a conjipanv is to do a 
corporate act it must do that act in accordance with the 
Articles of Association, that corporate act, such as the 
passing of a resolution of tlie shareholders^ must be passed 
at a meeting, and the ratification does not effect in law 

* j 

anything at all: because the members or partners who make 

the ratification have no chance of hearing anv discussion 

* *' • 

at the meeting. Of course that mav seem! a technical ob- 
jection to make, but it seems to me it is a lb.gal objection.” 

The Witness. j 

i 

A. Yes. ! 


P>v Mr. Kresel: i 

% 

(). Are you correctly reported there. A.j I think so, yes. 

O. One of the reasons whv vou think tips ratification is 
^ • • | 

invalid is because the stockholder had no chance of 

36b hearing any discussion at the meeting? A. Xo, he 
has not done a corporate net in the manner prescribed 
bv the Articles of Association. 

( L ). I would like to keep your attention on that particular 
part where you speak of the stockholders hhving no chance 
to hear anv discussion at tin* meeting. J)d vou really say 
so, that that is a good reason for saving that the ratifica¬ 
tion is bad? A. Xo, I do not. 

(,). Xo. All right. I will take the other;part of it then. 
You sav that the ratification is bad because fact ion bv stock- 

• I %r 

holders should be taken at a meeting, aijid not outside? 
A. A resolution. j 


i 
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( t >. Or course if the man had been present at the meeting 

there would Ik* no question of ratification, you can see that, 

can von not? A. (Vrtainlv. 

• • 

Q. So that we come down to this, do we not, that in your 
opinion there is nothing wrong with the ratifications by 
these stockholders of the action taken at the stockholders 
meeting in December, 11)21? A. Nothing wrong with the 
ratifications per se. 

( c >. (Vrtainlv. In other words, whatever the stockholder 
had the right to do at that meeting lie has a right to ratifv? 
A. (Vrtainlv. 

( t ). And the same is true of the directors? A. Yes. 

O. 1’nder your (Vnipanies Ordinance a distinction is 
drawn between a general meeting and an extraordinary 

meeting. A. Yes. 

T 

I?b(> (>. Let me see if I can si alt* in a few words the 

distinction, and von will correct me if I am in error. 
A general meeting is a meeting at which a majority may 
act, whereas an extraordinary meeting, in order to pass a 
resolution, it takes three-quarters of the votes. Isn't that 
right? A. Xo. 1 think, with deference, it is not right. I 
think that a general meeting*—did von sav general or 

* J * ft » 

onlinarv general ? 

O. 1 said general. A. Yes, I think that is right. 

(J. All riglil. You will find it, if you care to refer to it, 
at sections M) and 171 of your (Vnipanies ()rdinnnce. Now 
directors may be elected at a general meeting? A. Yes. 

(<h In other words, it does not take a three-quarters vote 
to elect directors ? A. Xo. 

(J. Have you in mind, Mr. Mundell, the provision of the 
Articles of Association of this particular company to the 
cited that all ad> of directors are subject to regulation bv 
extraordinary resolution? A. Yes. 

( t >. You iind that at Article 104. Xow lot us see what 
that means. Interpreted in the light of the definition of 
an extraordinary resolution that would mean that when¬ 
ever the stockholders by a three-quarters vote direct any¬ 
thing to be* done that the directors have to do it ? A. Yes. 
( t >. And as a corollary to that, whenever tin* stockholders 

by three-quarters vote so resolve they can override any- 

• % 

tiling the directors mav have done? A. Xo. 
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267 Q. Now if you are in doubt about that- A. I 

do not think they can. 

Q. You do not think they can ? A. No. 

Q. Well, let me read you the provisions of Article 104: 

i 

“The management of the business and the control of 
the company shall be vested in the directors, who in ad¬ 
dition to the powers and authority by these presents ex¬ 
pressly conferred upon them, may, subject to the provi¬ 
sions hereof, exercise all such powers and djo all such acts 
and things as may be exercised or done by the company, 
and are not hereby or by ordinance expressly directed or 
required to be done by the company in general meeting, 
but subject, nevertheless to such regulations not being 
inconsistent with the provisions of the Ordinance or with 
these presents, as may from time to time be made by extra¬ 
ordinary resolution. ” 

Now let us go over that language again: “subject, never¬ 
theless to such regulations as may from time to time be 

made bv extraordinary resolution.” I 

* % 

Do you mean to say, sir, that under that provision, if the 
board of directors had at a meeting voted to hire this 
building next door here, and that before the lease was 
concluded the shareholders had passed a resolution by 

i 

three-quarters vote disapproving that, that that would not 
override the action of the directors in that regard? A. I 

I 

think it might not. I think that, although as between the 

I 

company, the members and the directors, the members have 

the right to override the powers of jthe directors, 

l2()S thev mav be unable to do so—I am not sure, but I 

• # . . 7 
am inclined to think that il makes aj proviso that 

nothing done bv a resolution shall invalidate anv prior 

“ • i • l 

act of the directors. j 

( L >. “But no regulation”—you are quite right, I should 
have continued reading—“But no regulation shall invali¬ 
date any prior act of the directors which would have been 
invalid if such regulation had not been madje.” A. Pro- 

I 

cisclv. 

Q. In other words, if the directors had acjled and such 
regulation would have been valid if made, then it could 
not be over-ridden. But in so far as subsequent acts are 
concerned, it could be over-ridden? A. Yes.i 
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‘‘Under Section 89 of tlie Artie*] • > of Association a reso¬ 
lution signed bv owjiers of tliree-tiftlis of the stock is as 
valid as a resolution of a general meetnm. Assuming that 
Mr. Laspe and Mr. Witthoct’ft held the shares 1 think that 
the resolution dated November .*>, 1926, was such a resolu¬ 
tion as is contemplated by Section 89 of the Articles of 
Association. It is the law as 1 understand it that a single 

shareholder mav commence an action in the name of his 

* 

company. And if anyone objects to the authority of that 
shareholder to maintain the action in the name of the 
company, if necessary the Court will cause a meet inn 1 of 
shareholders to be held to find out whether a majority of 
the shareholders are in favor of maintaining the action. 
And if the court is convinced that the plaintiff before it 
who has brought the action in the name of the company 
owns more than a majority of the stock the court will 
even dispense with holding a meeting for the purpose. 
There an* certain exceptions such as if the* briimine: of 
the action mivflit deprive a minority of their rights 
269 or if tin* action was to set aside* something ultra 
vires tin* company or in the case of fraud. In a 
number of cases of that kind a single shareholder could 
maintain a suit, but in such an event he does not sue in the 
name* of t In* companv. 

“'flu* war did not deprive German stockholders in an 

Kmdish companv, who were in Germanv, of their rights, 

but only suspended those* rights durini»- the* pemelency e*f the 

war. 1 f German directors of an Krmlish companv we*re in 

* • 

Germany, their power to direct was similarly suspe*nele*el.*' 

At this point in the* pn>e*e*e*elinns Mr. Gordon on behalf 
of the plaintiffs in Kepiity 4”>881 askeel that an emlor be 
e*nte*red allowing the* tiling of a supplemental bill of com¬ 
plaint. 

2d) Mr. Kivsel e)bje*cte*el that e*e*rtain of the allegations 
in the* proposed supplemental bill were hypothetical 
and further that the* power of atteirney had been in the* 
possession of the* plaintiffs in Ivjuily 45881 for months and 
that it should have be*en ph*adeel before. The Chief Justice 
stateel that in his opinion the pleading was liael in that it 
was argumentative, elid not state* ultimate facts but stated 
evielence. The following then occurreel: 
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7 j 

The Court: Whether or not vou mav lniing in the fact 

that tins resolution was adopted would depend upon your 

necessity for doing so, and if I thought it Kvere necessary 

for you to do it without hesitation 1 should allow you to 

plead it. I will pass upon that later. But my present 

thought is that it is merely evidence. ! 

* * | 

Mr. Gordon: We really took the same position. We are 

only doing- it for our own protection. I 

The Court: 1 understand. ! 

i 

Mr. Gordon: If either one of the otliejr parties here 

thinks it is unnecessary that mav he the end of it. 

• • 

The Court: If I should denv vour motion for leave to 

• • 

fill* on the ground that it is unnecessary; it hat is, on oh- 

• / l 7 

jection made that it was unnecessary to do ^o, then nobody 
could ever raise the point later that it was necessary. Your 
resolution is in evidence subject to objection's as to whether 
anybody had the power to do the thing, and that gives the 
right to vou in this case to show as to what! vour standing 
as Bellu, Meyer & Co., Ltd. is in this aetjon. If in law 
you have a standing on proper authority, apd if when you 
came into court you did not have the proper authority, 

and if this resolution is a ratification of that which was 

1 

done without authority, that is a matter of evidence 

271 which shows that no matter what vou were when you 

« ! • 

came vou are now in here, and the suit is actually 

i * 

filed after all for Bohn, Mover Co., Ltd.; and that was sav- 

ing that perhaps without this resolution you| would have to 

go out of court. If this resolution accomplishes anything it 

keeps vou in court. That is mv general view about it. How- 

over, I will think this over, and there will he no prejudice 

anv wav around. 

* • 

Mr. Gordon: If the ruling is that it is jdisallowcd be¬ 
cause it is unnecessary, it seems to me that that protects 
us and leaves everything in the position that! if Mr. Stanley 

is- | 

Mr. Stanley (interposing): Of course I ani not concerned 

particularly in the matter of- j 

The Court (interposing): Suppose the patties consent to 
this, and there are questions of law which <j*ome up to de¬ 
termine whether or not this resolution mtjans anything; 
like all other questions of law in the case I liiave got to de¬ 
cide them later. All those questions have jbeen reserved, 


1SS 


IT. SUTHERLAND ET AL. VS. DEIIX, MEYER & CO. 


and mav l)e reserved as to this re Ment ion as a hit of evi- 

•> 

deuce. If that is the only point your opponents make, that 

suppose you did pass this resolution it did not amount to 

anythin**:, why, then, it does not need to he filed. And if 

that is the point that Mr. Kresel and Mr. Stanley take I 

will deny the motion for leave to tile the supplemental hill 

because it is unnecessarv to do so, and vour evidence mav 

» • • • 

he considered subject to all Lyal objections to its aelmis- 
sibilitv, and that is an easv wav out of it. 

Mr. Kresel: 'fhe only point wo have, your Honor, is that 
wo say that as to this power of attorney, and this 
272 related resolution of the .‘list of Januarv, 11)27, tliov 
should not have been used against us without having 
id von us some notice 4 thereof before we* came* he*re* to trv this 
case*. So far as that supple*mental hill is concerneel, any elis- 
position that your Honor make*s of this motion is really a 
mutter of no e*onsoquonce. 

'fhe* Court : 1 will think it ove*r and see how te*chnicallv it 
should he handled. 

27.*> Mr. Stanley at this point called attention to the 
fact that tin* second paragraph of the resolution of 
January 21, 1J27, (Liquidators' Kxhibit 28) purports to 
disaffirm and secure* tin* dismissal of lvpiity Xo. 40261 and 
asked that the* liquidators Ik* required ill open e*ourt to dis- 
anirm anv riirhts in an vt limy that Mr. Kresel miylit secure 
in that e*ase* for his plaintiffs, 'fhe* following then occurred: 

'fin* Court: Oil, we*ll, I think off hand that is what some- 

j 

body says is the* fulness of hope, and eloes not amount to 
anvthiny: in the* worlel. 

Mr. Kivsel: It is an e*xpre*ssion of hope*. 

I he* Court: \ e*s: tin* substance of things hoped for, and 
e*vide*m*e* of thing’s not seen. Be*hn, Meyer & Co., Ltd. liqui¬ 
dators are* not parties to the* stockholelcrs’ suit of Helm, 
Mever <\>., Ltd. 'fliev have no standing of anv kind or 
description in it: they cannot move te> elismiss it, anel can¬ 
not do a sinyle fhinir about it. 'fherefore a resolution of the 
liquidator stockholders or whatever you may want te> call 
the»m, calliny upon the* stoe*kholders of T>e*hn, Meyer & Co., 
Ltel. te> discontinue the suit does ne>t amount to anvthina: in 
the* world. H* they want to come* into the* suit Xo. 1 of Helm, 
Mever & Co., Ltd. that would be a different matter. 


I 
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Mr. Kresel: Of course, your Honor, it is |quite appar- 
ent—and if that is not the intention of Mr. Gordon, I take it 
Mr. Gordon will certainly make his eontcntioji clear—it is 
quite apparent that what Mr. Gordon is trying! to do hy this 
supplemental bill is to take advantage of the legal situation 
for the benefit of the liquidator but not for the benefit of the 
United States. In other words, he comes in here and says 
to me and mv client: You get out of mv wav.! But he does 
not sav get out of the wav of the Government.I T think that 
Mr. Gordon should make that clear, whethei| 1 have cor¬ 
rectly interpreted his position. If I have not jI should like 

to know. | 

-74 The Uourt: I did not read with care your stipula¬ 
tion. i 

Mr. Kresel: All that that did was to outline the order in 
which the parties were to proceed. Kxeept fpr that it had 
no effect. ! 

The Court: When cases are tried together by consolida- 

lion for the purpose it simply means that tlie facts alto¬ 
gether, or nearly altogether, are such facts las would be 
developed ordinarily in either case if tried separately. 

i 

That is all. It is just the trying of one case! so to speak 
instead of the Irving of two, and you will bring out every- 
thing in one that you would bring out in the other if you 
tried them separately. So far as anything ip one case is 
concerned, coming in through Mr. Stanley’s cross examina- 
tion wo will sav, so far as anything that is brought out is 
concerned, it has either to do with vour easel of Mr. Gor- 

• i * 

don's case or it has not. If it has it may be considered but 
in that case. It would have nothing to do with this case— 
well, I suppose as a judge I would not have anything to do 
as to the effect of the decision in your case fijom the deci¬ 
sion in their case merely as a decision. 1 woujd pass upon 
the facts and try to find out whether a cause of action has 

• j 

been shown by you. I will take everything Unit is relevant 
in my opinion and endeavor to determine whether a cause 
of action has been proved in favor of Mr. Gordon’s clients. 
When 1 get through with these two cases, and when T reach 
a decision, they will be separately decided. I may be wrong 
in both, or wrong in one and right in the other; but one 
cannot be pleaded as a judgment or used in judgment 
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against the oilier. They are entirely separate and distinct 
as I look at the situation now. 

Mi*. Stanley: I simply want to make myself clear: 


275 This resolution is not a resolution of the liquidators 

hut purports to be a resolution by the stockholders 

who claim to be the successors of the Germans. These are 

the same people, that is, the Germans are as stockholders, 

and Mr. Kresel represents them. Since he has got into the 

suit someone else comes in and savs that lie is the successor 

% 

of Mr. Kresel's clients. Xow, I realize the ridiculous situ¬ 
ation of this document here, but it is introduced seriously 
and I do not want any misunderstanding of my position in 
the matter. 

Mr. Kresel: Don't vou see that the Court when it comes 
to decide this case, will have to decide who the proper stock¬ 
holders are. That will naturally take care of the attempt by 
this resolution to exercise tin* rights of stockholders. If 

i * 

the court decides that tliev are the stockholders then this 
resolution is all right, and lias effect, otherwise not. 

'flic* ( ’ourt: If tliev are not it has no effect. 

Cross-examination of Mr. Mundell was then resumed bv 

f - 

Mr. Kresel, and on such cross-examination he testified as 
follows: 

k4 It is the rule in the Straits Settlements that English 
authorities upon acts in pari materia are authority for the 
.interpretation of colonial acts. Generally speaking all 
English authorities whether appellate courts or courts of 
first instance are binding in the Straits Settlements pro¬ 
vided they are authorities upon acts in pari materia, but 
the courts of the colonv have on more than one occasion 
said that they are not hound by a judgment in the court of 
first instance. They are hound by the judgments of the 
Court of Appeal. They consider that, and of course 
27(> every decision even of a court of first instance, is 
generallv followed. But I have known occasions 
where those decisions have not been followed. I did not 
cooperate* in drawing the resolution dated January Ml, 1927. 
It was not my draft at all. The draft was submitted to me 
and Mr. Doing before it was actually settled. I made sug¬ 
gestions with reference thereto as far as I agreed with the 
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draft. I did not draw the three vesting orders which liave 

been introduced in evidence nor did mv office. lAftcr a com- 

* ! 

inimical ion from Cornier! Brothers my firm ivrotc to the 
Government surest in i>'t lie vesting orders should be made 
and tliev were." ! 

Q. Now, Mr. Mundell, you spoke with reference to your 

construction of section 4. subdivision 1 of tin* Knemies” 

» 

(Windin^-up) Ordinance. You spoke of a provision in the 
Treatv of Peace or Treatv of Versailles, making it oblisra- 
lory upon Germany to deliver to the Clearing House within 
six months after the Peace Treatv went into effect all stock 
certificates covering property subject to the charge under 
the Treatv vou remember that ! It reads: \ 

‘‘(lermaiiv will within six months from the Icomimi* into 

• i « 

force of the present Treaty, deliver to each Allied or Asso¬ 
ciated Power all securities, certificates, deeds, or other 
documents of title held by its nationals and relatjinju: to prop¬ 
er! v rights or interests situated in the territory of that Al- 
lied or Associated Power, including anv shares, stock, do- 
beniures, debenture stock, or other obligations pf any com¬ 
pany incorporated in accordance with the iajws of that 
power." 1 


i 

Now did vou mean bv that, Mr. Mundell. to cojnvev to the 

* . . 4 . I 

Point the impression that the stock cerlilicalos of the stock 
of P»ehn, Meyer A Company, Limited Were at the 
277 time of the making of this Treatv in Geijmanv.' A. 
No. ‘ j 

O. 'fc on know, do vou not, that these vorv stock <*ei*tili- 
calcs were in tin* hands of the Knemy Custodian of the 
Straits Settlements up to 1924.' A. 1 have hedrd so, yes. 

Q. Yes, And that in 1924 vour Alien Lncrnvj (histodian 
returned tliose certilicates, together with the shock certifi¬ 
cate books and the stock register to these German stock- 

j 

holders, you know that, don't you.' A. Well, I don't know 
that. 1 think that is incorrect. 

Q. Well, you mean to say, Mr. Mundell, that i*ou do not 
know that the Custodian of Lnerny Property of jhe Straits 
Settlements returned those certificates and tin* books that 
1 have mentioned to the German stockholder#? A. Mv 
recollection is this, that those books and those certificates 
were handed over by the Liquidator. 


I 
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Q. To whom? A. To Mr. Over’eck, 1 think. 

O. Kepresenting tin* German stockholders? A. Repre- 
s< k 11 1inu' Helm, Meyer. 

Q. The German stockholders? A. \ es, the German 
stockholders. 

( L ). And that that was done in 1923—no in 192'), I heir 
your pardon, I misled you. I think it was last year. 

(,). 192o? A. Yes. 

Q. Xot last Year, it was tin* Year before. This is ’27. 
You know, too, do you not, that before the Liquidator 
han<le<l over, returned these certificates and the hooks 
27S that 1 have mentioned to Mr. Overheek, he obtained 
leave to do that from the Custodian of Enemy Prop- 
ertv of tlit* Straits Settlements? 

Mr. Stanley: Pardon me, 1 do not know what effect this 
may have upon my case, hut if the witness is not speaking 
of his own knowledge I want that brought out. 

Mr. Kresel: 1 am asking him of his own knowledge. 

Mr. Stanlev: And what the instructions were hv the ('us- 

• • 

Indian of Enemy Property as to handing over these hooks 
to tlie Germans. 

P>v Mr. Kresel: 

( t ). Will you answer tin* question ? A. 1 do not know, Mr. 
Kresel, annul that. I thought he had some kind of permis¬ 
sion from some (lovernment official. 

Mr. Stanlev: Well, now- 

Mr. Kresel: dust a moment, please. I will develop it, 
and if it is not accurate, you mav. 


I>v Mr. Kresel: 

( t ). Don’t you know? You were acting for the Liquida¬ 
tors. A. 1 personally was not acting. 1 have no personal 
knowledge about it at all. 

( t ). Well, your firm was acting for the Liquidators? A 
Yes, my firm was anting for them. 

( t ) . In this very matter? A. Yes. 

( u ) . All right. Xow I am asking you whether it is not 
the fact that before tlie Liquidator returned these stock 
certificates and these corporate records lie obtained leave 
to do that from the Custodian of Enemy Property? A. I 
do not know. 


I 
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Q. That answers my question. Q. * * * Now 

279 at the last hearing*, Mr. Mundell, I took ujp with you 
with reference to the regularity or the ijrregularitv 

of these meetings of the stockholders and directors and the 
consulting committee certain of the objection^ that you 
raised to the validity of such meetings upon your direct. 
The objections that 1 have so far taken up with you con¬ 
cerned the place of meeting, the notice given of the meeting, 
the fact that the chairman of the directors had the right 

i “ 

under the Articles of Association to preside at meetings of 
stockholders, and the fact that some of the directors did 

I 

not have the qualifying share of stock, and the fact that 
the directors did not appoint the place at which the meet¬ 
ings were to be held. You remember that f A. Yes. 

Q. All right. Now as to all of these irregularities I 
understand vou now to sav, and to have said at the last 
hearing, that none of these objections, nor all pf them to- 
gether, invalidate the action taken at those meetings? Am 
I right about that ! I 

i 

i 

i 

Bv Mr. Kresel: 

* 

l 

Q. Now do you understand the question- Ai Yes. As 
to the meeting of the 13th of December, L think it was, 
1921, I think none of those irregularities would! invalidate 
anything validly done at those meetings. 1 meah anything 
properly done, otherwise unobjectionable. 

Q. Well, would they invalidate the action taken at those 
meetings? A. Those objections would not. ! 

i 

280 Mr. Mundell continued: j 

“At the meetings held in December 1921 the j resolution 
authorizing the bringing of this action was contrary to the 
provisions of Article 297 of the Versailles Treaty prohibit¬ 
ing German owners from disposing of property jsubject to 

i 

the charge.” I 

^ i 

i 

281 Q. Now 1 would like you to turn to Article 297 of 
the Treaty of Versailles. Subdivision (b) of that 

Article. j 

i 

The Court: What article, Mr. Kresel? ! 

7 i 

Mr. Kresel: Article 297. 1 should be glad if your Honor 
will follow us. 


13—4760a 
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Bv Mr. K res cl: 

•> 

Q. By Subdivision (L) of that Article it is provided that: 

“The Allied and Associated Powers reserve the right 
to retain and liquidate all property”— 

I will skip to the intermediate portion— 

“belonging at the date of the coining into force of the 
present Treaty to German nationals or companies con¬ 
trolled by them within their territories, colonies, posses¬ 
sion and protectorates.” 


Under that neither England nor the Straits Settlements 
were entitled to any charge on German property that was 
not within their territories, were thev? Isn't that right? 
A. I do not think this section ( l) was referring to the prop¬ 
erty the subject of the charge, necessarily the subject of 
the charge. It may have been part of the property subject 
to the charge. 

Q. Well, we have got to take it up one by one. A. Yes. 

Q. Xow under that subdivision l say the Straits Settle¬ 
ments and England, were entitled to a charge only upon 
such property as was within their territories, isn't that 
right? A. Yes. 

Q. Xow you have said that what the Liquidator claims 
here is a chose in action? A. Yes. 

Q. That chose in action was situated in the United States, 
wasn't it ? A. Yes. 

282 Q. So that under this subdivision (b) there is no 

right in the Liquidator to what he is here claiming, 

is there? A. Well, as I read that it sacs thev are entitled 

• » 

to retain and liquidate all property. 

Q. Within their territories ? A. Within their territories. 
Q. Xow here you have the property, is a chose in action in 
the United States ? A. Yes. 

Q. Certainlv that is not within the territories of Eng- 
land or the Straits Settlements, that is right, isn't it? A. 
That is so. 

Q. So therefore you can not found any right of the 
Liquidator on that subdivision of 297, can you? A. I think 
I can. 

Q. Well, you have been able to do many things, Mr. Mun- 
dell. I should likg you to point out to the Court how vou 
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do it ? A. The assets in this suit are certainly,; I think, a 
chose in action in the United States. But the shares in the 
company- 

Q. Pardon me a moment. And that is what the Liquida¬ 
tor is claiming, isn't it ? A. Yes, sir. j 

Q. The chose in action here in the United Spates? A. 
Yes. j 

Q. All right; now go on. A. But the shares iiji the com¬ 
pany were property within the territory of the Straits 
Settlements. 

i 

Q. But the Liquidator is not claiming the sharej* of stock, 
is he? A. I am explaining to the Court, Mr. Kresel, how 
I based my opinion. I 

283 Q. Well I know that, but I am taking up that 
opinion as you go along, if you don't ijnind. A. 
Well, if you don't mind I should like to continue with my 
opinion. j 

Q. You do not want to be interrupted? A.jl should 
rather give my opinion, and then question, if you please. 

Q. All right, I shall not interrupt you. A. The shares 
I think of the (ierman shareholders were property within 
the territory of tin* Straits Settlements and therefore prop¬ 
erty within subsection (B) of Article 297, and subject to 
the charge. Now the German owners under this Article 

O • 

I i 

(//) are not able to dispose of such property, rights or in¬ 
terests, nor subject them to any charge without clip consent 
of the Straits Settlements. Xow bv calling these meetings 
and giving directions with reference to pe chose jin action 
in this suit they are effecting to dispose of the slijare-hold¬ 
ing interest to some extent, because in so far as Ithev col- 
lect the assets of the corporation they depreciate the value 

l 

of the shares, which is part of the property subject to the 
charge, and in my opinion they have no right to; do that. 
Q. Xow, have you finished? A. Yes; on that point. 

O. Assuming that all von sav is a fact, without conced- 

V ~ • • 

ing it, what it amounts to is this: That in your opinion the 
shares of stock of Bohn, Mover & Companv, Limited were 

• i • 7 | 

within the territory of the Straits Settlements? A. Yes. 

I 

Q. And that the action taken by the stockholders at their 
meeting of December 13, 1921, affected those shares of 
stock. A. Yes. j 
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Q. All right. A. Affected the values of those shares of 
stock. 

284 Q. All right. But the liquidators' rights here are 
not based upon their position as a stockholder in 
Behn, Meyer & Company, Limited, are they? A. Xo. 

Q. He never was a stockholder, was he? A. Xo. 

Q. He does not even now claim to be a stockholder? 
A. Xo. 

Q. All right. A. Xo, I will not sav that. I mav be 
wrong in saying that, Mr. Kresel. 

Q. What do you mean by saying you may be wrong in 
making that statement ? A. I mean that the liquidators 
might not possibly claim to be stockholders, that I might 
be wrong in that. 

Q. I thought the custodian of enemy property now claims 
to be the stockholder, are we wrong about that? A. The 
custodian of enemy property is certainly the stockholder. 

Q. In addition to that does the liquidator also claim to 
be a stockholder? A. I believe the liquidator may be a 
stockholder. 


Q. What do you mean when you sav “he mav be a stock- 
holder?” Is he or not ? Does he claim to be a stockholder 
or not? A. I believe Mr. Clarke is now a stockholder. 

Q. Some stock has been put in his name, is that what 

vou claim ? A. I believe so, ves. 

» ' • 

Q. All right. Xow to come back to the point: The charge, 
insofar as it refers to this company, which can be enforced 
in the Straits Settlements, is a charge upon the stock of 
Behn, Meyer & Company, Limited, is not that right, 
285 and not upon the chose in action in the United 
States ? A. That is so. The charge can be enforced 
on the stock. 

Q. So that insofar as you lind fault with the actions 
taken at the meeting of stockholders in December, 1921, 
upon the claim that what was done there was contrary to 
Article 297 of the treaty, that refers to the rights, if any, 
of the custodian of enemy property under his present claim 
of stockholding, is not that right ? A. To some extent, ves. 

Q. And that that does not at all affect any charge on 
the chose in action in the United States because if anybody 
was entitled to that charge it was the United States and 
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not England or the Straits Settlements, is not t^iat right? 
A. Xo; I do not agree with that necessarily. I 

Q. Do you contend that the Straits Settlementjs or Eng¬ 
land is entitled to a charge on the chose in action in the 
United States? A. Xo. j 

i 

Q. Well, then, you did not understand my question. I 

sav that insofar as anv charge is concerned under the treaty 

of peace upon the chose in action in the United States, and 

the money in the Treasury of the United Stated which is 

* • 

the proceeds of the liquidation in tlie Philippine Islands, 
that charge, if it belongs to anvbodv belongs to the United 

C? f 1 ' • % V-7 

States. A. Yes. ! 

| 

Q. That leads does it not to this conclusion: That insofar 
as Section 297 is concerned and the charge therein referred 
to, nothing that was done at the meeting of the sharehold¬ 
ers or directors on December 12, 1921, had pny effect 
thereon, and could not under the circumstances, is 
286 not that right ? A. I do not think that is qbite right, 
Mr. Kresel. I 

i 

Q. Do you mean that the resolution passed at j the meet¬ 
ing authorizing Mr. Martens to begin suit here afjfected the 
charge which the United States might have ha|d on this 
property? A. Xo; 1 do not moan that. 

Q. Do you consider that the resolution passed at that 
meeting authorizing certain attorneys to act as iattorneys 
in that suit affected the charge which the United States 
might have on this property ? A. Xo. j 

l 

I 

Q. Xow, after they began the action, and 1 pujt the gen¬ 
eral question again: Do you say what was dope by the 
stockholders or directors at those* meetings in December, 
1921, had or could have* had .any effect upon tliej rights of 
the United States to charge* the property under the Treaty 
of Versailles? A. Xo. j 

i 

i 

i 

Mr. Stanley: Your Honor, of course that is tasking the 
witness a question as to the* law of the United jStates, if 
these treaties are in force here. I want it strictly under¬ 
stood that 1 am not objecting to that, and that jl am not 
bound in any way as to the opinion of the witness on the 
effect of the provisions of the treaty upon the Govern¬ 
ment’s rights. j 

The Court: Air. Mundell said they had no effect. 
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Mr. Stanlev: Pardon me, but lie said that the action of 
those directors in Germane could not affect the charge on 

• V— 

the rights of the United States. It might he to our advan- 
tage to argue that that was the verv thing tliev were trving 
to do, and that it was in violation of tlie treaty and there¬ 
fore their action can not he considered a.s binding upon the 
court, as affecting the rights of the Alien Property Custo¬ 
dian: that it works the other way round. 

The Court: That is what he said, that the action ot the 
stockholders and directors, in December 1921, so far 
287 as the United States are concerned was absolutely in¬ 
effectual. 

Mr. Krescl, continuing: 

Q. A ml so far as the liquidator of the St rails Settlements 
is concerned, and the Straits Settlements Government and 
the Government of Ungland, those ads of ihe directors and 
stockholders were ineffectual because thev did not have a 
charge on this property in the United States, is that right ? 
A. 1 think indirectly they had charge of this property. 

Q. Now, that is what 1 wanted you to tel! me. In other 
words, you claim that under article 297 of the Treaty of 
Versailles, which expressly says that the charges as to prop- 
ertv within their territories. Ungland and the Straits Settle- 
ments, had a charge on property in the United States Treas¬ 
ure > A. Yes. 

Q. That is vour claim? A. Yes: indireetlv. 

Q. "Well, that is very interesting. Xow, another ground 

of objection that you urge- A. (Interposing.) "When 

1 say a charge, I do not mean a charge under this section 

directlv. I sav indireetlv. 

• • * 

Q. I understand you to say, Mr. Mundell, that under 

subdivision (//) ot Article 29 < the Straits Settlements and 

Ungland had a charge on property which was the proceeds 

of liquidation of the Philippine branches of I>ehn, Meyer & 

Uonipauy, Limited, which proceeds are in the Treasurv of 

the United States. That is what I understood you to sav. 

• • 

Xow, this is your time to say whether I am wrong or right. 
A. Well, when 1 say charge l do not mean exactly what vou 
mean. 

Q. Never mind what you mean or 1 mean, but- A. 

(Interposing.) I do not mean expressly what you mean. 
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I 

I have already said they got no charge 6n property 
288 outside their dominions, but I think they still have 
the rights which the shareholders’ interests in that 
property confer. 

Q. But you have already agreed with me that what is 
here is not the stock but the proceeds of propertv? A. 
Yes. j 

Q. As to that do you atterupt to say that either England 
or the Straits Settlements lias any charge? A. There is 
no charge under the treaty on that property. j 

Q. All right, is there any charge under anything else? 
A. I think there is a charge on the shares ancil the inter¬ 
est s- 

Q. (Interposing.) I did not ask you about thejshares- 

A. (Continuing:) —and the interests conferred by the 

* i 

shares, and if those chares confer any interest iiji this prop¬ 
erty that property is subject to the charge. j 

Q. I am not talking about the shares. A. AVjell, that is 
my opinion. ; 

Q. I wish you would confine yourself to fhe property in 
the Treasure of the United States. That is what we are 


to take an 
I sav that 


dealing with here. A. I do not wish the Court 
erroneous view of my opinion on that point, and 
is my opinion. 

Q. Your opinion is this, that insofar as the mhnev in the 
Treasury of the United States, which consists of the pro¬ 
ceeds of the sale or liquidation of the property of it he Philip¬ 
pine branches of Belm, Meyer & Company, Limited, neither 
the Straits Settlements nor England has any charge 
thereon, is that right? A. Yes. ; 

i 

Q. All right. A. Xo direct charge. j 

Q. Either directly or indirectly? A. Xo, I hjave said I 
think indirectlv we have a charge, and I stick to that oninion 
whatever you may say and however you may put your ques¬ 
tion. j 

289 Q. But your mature, considered opinion is, after 
giving the matter a great deal of thought, that the 
liquidator represented by Mr. Cordon here, under the ap¬ 
pointment which has been put in evidence, appointing him 
liquidator of the affairs of the trade in the Colony, of Behn, 
Meyer & Company, Limited, is in fact the liquidator of the 
Company? A. Yes. I 
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Q. In other words, that that appointment in that language 
gives to this liquidator exactly the same powers as if the 
appointment had read: You are hereby appointed liquida¬ 
tor of Behn, Meyer & Company, Limited.* A. Yes. In my 
previous answer I ought perhaps to have referred to that 
section which gives the Governor the power to dissolve the 
company. 

( L ). And your opinion is that under this appointment of 
these gentlemen as liquidators of Bohn. Meyer & Company, 
Limited, they are entitled to the assets of Belin, Meyer & 
Company, Limited, everywhere, all over the globe? A. 
Such as tliev can get, ves. 

Q. I am not talking about what tliev mav be able to get. 

I want to repeat that question: Your opinion is that under 

this appointment of these gentlemen as liquidators of the 

affairs of the trade in the Colonv of Belin, Mover & Com- 

• • 

panv. Limited, tliev are entitled to never mind whether 

tliev can get them or not, but tliev are entitled to all the 

assets of Helm, Meyer ck Company, Limited, no matter 

where tliev mav be? A. Yes. 

• • 

y. So that up to October ll)lf> you were of opinion that 
the liquidators of: Belin, Meyer & Company were universal 
liquidators, taking everything by way of assets that Belin, 
Meyer & Company owned, any branch of it anywhere 
2!M) in the world? A. Yes. 

Q. And that included of course all assets bv wav 
of stock, securities wherever they were found? A. Yes. 

Q. And that that included such assets in Manila, in Bor¬ 
neo, in Java, and wherever else there was a branch of Behn, 
Meyer & Company, Limited. A. Yes. 

Q. And it was your opinion that up to October, 191 o, this 
liquidator of Behn, Meyer & Company was entitled to con¬ 
trol over all branches of Behn, Meyer & Company no mat¬ 
ter where located? A. No; that was not my opinion. 

Q. He was entitled to all the assets. A. He was entitled 
to call for the assets. 

Q. lo what? A. lie was entitled to call or to claim the 
assets. 

Q. Entitled to claim control of all branches? A. Yes. 

Q. And you believed that the liquidator had the right as 
soon as appointed, to the possession of all the assets of 
these branches, including all choses in action, securities, 
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. I 

title deeds, share certificates in the possession! of any of 
the branches, no matter where located? A. Yes.; 

Q. Well, now, Mr. M undell, notwithstanding that opinion 
did you not advise the liquidators of Behn, Meyer & Com¬ 
pany that they were not the liquidators of the company 
itself, and that they had no right to the possession of title 
deeds, share certificates, or choses in action putside the 

1 

Straits Settlements ? A. Do you mean that my firm 
291 did so ? ’ | 

Q. I mean you. A. 1 do not remember ever having 

done so. 

| 

Q. You would not have been likely to have dope so if you 
entertained the opinion you have just expressed, would 
you? A. I do not think so, no. j 

Q. Did you not advise the liquidators of Behn, Meyer & 
Company, Limited, that they were right in taking the posi¬ 
tion that they were not the liquidators of the whole busi¬ 
ness of Behn, Meyer & Company, Limited, but Were liqui¬ 
dators only of the business of that company in the Straits 
Settlements? A. Would vou mind telling me wlien vou re¬ 
fer to? | 

Q. 1 mean before this change in October, 1915.1 


Q. All that I ask is whether you gave them that advice? 

A. 1 believe that mv firm - j 

Q. (Interposing.) I am not dealing with your firm now 
but dealing with you personally. A. I might have done so. 
I might have given the opinion. j 

Q. I do not want you to deal in “I might hpves.” In 
view of your opinion as you have expressed it here today 
that you up to October, 1915, were of the firm opinion that 
those liquidators were universal liquidators, entitled to all 
the assets of* Behn, Meyer & Company, Limited, no mat¬ 
ter where situate, I am asking you in the light of that 
whether you did not prior to October, 1915, advisp the liqui¬ 
dators of Behn, Meyer & Company, Limited, that! they were 
right in taking the position that they were not liquidators 
of the whole of Behn, Meyer & CompanV, Limited, 
292 but only of the business of that company in the 
Straits Settlements. A. I mav have done iso. 


i 

i 

i 
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Q. Well, (lid you do so? A. I do not know. I cannot re¬ 
member. I mav sav that - 

( t ). (Interposing.) Well, now - 

Mr. (Jordon: Let him finish. 

Mr. Kresel: (Vrtainlv. 


A. I should like to sav this for the moment, that 1 mav 
hold a personal!opinion on the law of a particular matter, 
but when an opinion is given by my lirm I consult my part¬ 
ners and the opinion which the lirm may give may not be 
an expression of my own opinion. It depends upon the 
circumstances. 

( t >. Now, in order that there should be no misunderstand¬ 
ing between us I want to repeat that I am not asking you 
what opinion your lirm rendered but only what opinion you 
personallv rendered. Do you still sav now with that ex- 
planation that you may have prior to October, 1915, ad¬ 
vised the liquidators of Belin, Meyer & Company that they 
wore not the liquidators of the company, that they had 
nothing to do with the assets outside the Straits Settle¬ 
ments. but that all tliev were concerned with and all thev 

• • 

took was the business of that company in the Straits Set¬ 
tlements’ A. 1 mav have done so. 

•> 

( c ). But you have no recollection of having done so? A. 

No. 

Q. W hen you write an opinion, and I say you personally, 
for a client you express the opinion of your lirm even 
though your personal opinion on the question at issue is 
contrary to the firm's opinion? A. It depends. In some 
cases after consultation with my partners an opinion goes 
out which expresses my view, and in some cases it 
295 goes out as expressing the firm's view and not my 
own view. 

Q. In 191”) who were the members of your firm? A. My¬ 
self and Mr. Eventt. 

Q. Well, do you say that in 1915 you personally may have 
expressed an opinion on this subject, and in the way that 
T have set it up, even though as you say it was not your 
personal opinion, only because it was your partners' opin¬ 
ion? A. Not only because of that, but because I recollect 
quite well that shortly after the passing of the ordinance 
we wrote the Government- 
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Q. (Interposing.) Well, you see I did not ^sk you about 
that. I do not want to go into any correspondence between 
you and the Government. A. I am explaining;why the con¬ 
clusion might have been given that did not! express- 

Q. (Interposing.) 1 asked whether you did in 1915 ex¬ 
press an opinion on this subject which was not your opin¬ 
ion but was your partner's opinion? A. I cainnot remem¬ 
ber. | 

Mr. Gordon: Your Honor, I suggest that Mr. Mundell be 

allowed to finish his answers, lie started out to make an 

explanation there and I think it was entirely Responsive to 
the question. j 

Mr. Kresel: What he was going to sav was! about some- 
thin/l: else. | 

The Court: I think Mr. Mundell has answered the ques¬ 
tion, and he says lie does not remember such a circum¬ 
stance. | 

Mr. Kresel, continuing: ! 

j 

Q. Now, I should like to refresh your recollection. 
294 I show you a letter dated 29th day of June, 1915, and 
ask you to state whether the signature to that letter 
is vour signature. A. That is mv signature. ! 

• V_» * l I 


j 

Q. I ask you now to look at the letter and state whether 
you wrote it. You do not have to take time tb read all of 
it in order to answer the question. A. It is marked with my 
initials. ! 

i 

Q. Which would indicate that vou wrote it?! A. 1 think- 
so. It certainlv is mv signature. 

Q. This letter is written to W. II. Macgregjor, Ksquire. 
Was he the liquidator of Behn, Mover & Compapv, Limited? 
A. Yes. ‘ j * 

Q. And it is dated the 28th dav of June, 1915? A. Yes. 
Q. And was written at that time? A. Yes. j 
Q. And that was before the universal character of the 
liquidator of Behn, Meyer & Company had been changed, 

according to vou ? A. Yes. j 

j 

Mr. Kresel: If your Honor please, I now offer the letter 
in evidence, and show it to counsel on the other sjkle. While 
they are looking at it I will ask the witness one more ques¬ 
tion : ! 


i 
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Q. While Mr. Gordon is reading that letter mav I ask 

you to look at these papers and see whether these are the 

papers referred to in your letter? A. Well, I did not read 

inv letter through as vou wanted it back. 

• * • 

Q. Yury well, just wait till they finish with it and I 

*295 will hand it back to you. (After the letter had been 

examined bv counsel:) Now vou mav look at the 

letter. A. Yes. I remember that letter. And l should think 

that this is the correspondence referred to. But I have no 

recollection of this letter to Mr. I Jenny or of the reply to 

Mr. Ilennv bv Mr. Macsrrejyor. But T remember this letter 

• • • * 

from the official assignee of the 30th of April, 191.), and T 

remember this letter of the 25th of March, 1915. 

Q. Let us separate those that you do remember from 

those that vou do not remember. Xow, first, do vou remem- 

her this one I now hand vou? A. I remember having seen 

• * 

a letter similar to this, but whether it was this or not I 
can not he sure. 

Q. Which of the others are there that you do not recall? 
A. 1 believe that a letcr in terms similar to this was written 
to Mr. Ilennv. 

O. All riidit. We will keep those two. So the only one 
that vou do not recall is that of the 18th of March, 1915? 
A. Yes. 

<>. W e will put it hat one aside for the present. 

Mr. Kresel: I wish to offer the letter with enclosures that 

the witness has identified. There is one that Ik* can not 

identifv. so 1 do not offer it. Mav thev be marked as one 
• • • 

exhibit and may they he marked “Exhibit Behn, Meyer & 
Lompanv. Limited. Xo. 54." 

Let the record show that this exhibit consists of a letter 

signed by Sisson A Belay, for Mr. Macureuor, dated 28th 

of June, 1915: a letter from Mr. Macurenor to the Attornev 

• 

General of tin* Straits Settlements dated the 25th of March, 
1915: a letter from the official assignee in bankruptcy to 
Mr. Macirreiror dated April 30, 1915: and a letter 
29(> from Mr. Mac.n’reiror to C. G. J. B. Benny, dated 2f>th 
of March. 1915. 

Mr. Kresel, continuing: 

Q. Before I read these, Mr. Mundell, I should like to see 
if I can not refresh your recollection sufficiently to have 
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you identify this one letter which you have not as yet 
identified. I call attention to the fact that in! vour letter 

von sav this: “Mr. Cateaux left with us on Saturdav last 
• • # ] 
the correspondence relating to the above niattei* and we re¬ 
turn it herewith together with the documents! he brought 

with him.” And vou mention Dr. llennv in here. That 

* •' 

letter that vou have not identified is from Dri llennv, do 
you observe that ? A. Yes. | 

Q. Does that refresh vour recollection suflieicntlv to sav 
that that was before you when you wrote this! letter? A. 
Well, now- 


letter ? 

A. 

again ? 

A. 


Q. (Interposing.) Won't you just look at it| again? 

I have little doubt that this is a copy of a letter from Mr. 
llennv, but I am sorrv to relate that 1 can not remember 
whether it is an actual copy of the paper that I was before 
me. I should think that Mr. Macgregor would! have given 
me the original letter from Mr. llennv. ! 

i 

I 

Mr. Kresel: I should like to ask the gentlemen on the 

' i 

other side, do you object to me introducing it with the evi¬ 
dence that Mr. Mundell has given? He says be does not 
doubt that it is a copy but that he does not remember having 
seen this particular paper. j 

O. That is vour testimonv, is it not ? A. J should think 
that that is the letter. I probably saw the original, but I 
should think that maybe that is a copy of the! letter, but 
I do not remember. ! 

i 

i 

i 

297 Mr. Gordon: Do you know about it yojurself, Mr. 

Kresel? j 

Mr. Kresel: Oh, ves. i 

_ 7 * 

Mr. Gordon: If you say there is no question !1 >ut that it 
is a copy then all right. ! 

Mr. Kresel: That is the fact. Then I offer it ito be made 

a part of our Exhibit Xo. .‘>4, it being a copy of a letter from 
Mr. llennv to Mr. Macgregor dated the 1 Sth dad of March, 
1915. That completes the correspondence so it jwill be in¬ 
telligible. I 

(Whereupon the said letter of June 28, 1915, from Sisson 
& Delay to W. II. Macgregor, together with the four other 

■ — i 

letters which have been identified and which are attached, 


i 
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was marked by the Reporter, 
pany, Limited, Xo. 34.”) 


Exhibit Bolin, Meyer & Oom- 


Mr. Kresel: Xow, with your Honor's perniiss- 
like to read these. The lirst letter is the one 
referred to, of 18th of March, 1915: 


ion 1 should 
1 have last 


4 » 


From 1 )r. C. G 
** Batavia, 


.3. B. Ilenny, 

18th March, 1915. 


44 W. H. MacGregor, Esq., 

Liquidator Belin, Meyer Co. Ltd., 
Singapore. 

44 Dear Sir: 


**Mv clients ‘The London and Hanseatic Bank Limited’ 
* 

whose Registered Ollice is situated at 58 Lombard Street in 

the C'itv of London cabled me that thev are Trustees of 
• • 

£15,000—7 1 L .H debenture Stock of Langkaporea (Sumatra) 

Rubber Estate Ltd. an English Company; secured by the 

Trust deed between that Company and the London and 

Hanseatic Bank Ltd. dated 28th November 1912 

298 whilst the securitv consists mainlv of (>3,500 shares 

• • 

of tlie 4 Plantagen (Jesellschaft Langkapoera’ a Com¬ 
pany resident at Batavia further i am informed that Belin, 

Mover & Co. Batavia held these snares together with title- 
• * 

deeds and mortgagedeed as agents, of the London and 
Hanseatic Bank (Trustees) acording their (i. e. B. M.’s) 
certificate of the 2(>th November 1914. Furthermore 1 am in¬ 
formed that B. M. & Co. Ltd. refuse to comply with the re¬ 
peated request of the Trustees to deliver the shares and 
deed to the Hongkong Shanghai Banking Corporation 
here. In consequence of this refusal I have been re¬ 
quested to obtain an order of tin* Court for the delivery of 
the shares and deeds. 

“I have been informed by the British Consul General here 
that according to the Alien Enemies Ordinance 1914 Belin, 
Meyer & Co. is being wound up and I know that you have 
been appointed Liquidator. It is in consequence of this 
that I in name of the London and Hanseatic Bank Ltd. call 
in your aid, kindly requesting you if possible to order the 
Manager of B. M. & Co. Ltd. in Batavia to deliver the 
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i 

i 

I 

above mentioned shares and deeds either to |the Hong¬ 
kong & Shanghai Bank or to me.” j 

i 

Q. Is Batavia in Java or in Sumatra? A. Batavia is in 

Java. | 

! 

i 

“I must add that it is supposed that the refusal of B. 
M. Co. to deliver the shares and deeds is probably based 
on the fact that they are too willing to be watchful of the 
interests of German, debenture holders, whosO interests 
however, as 1 am informed, are safeguarded ijn London. 
Whether this supposition is right and whether B. M. Co. 

will succeed in doing this I can not tell. B. M. & Co. 
299 have however arbitrarily, i. e. without order from 

i 

the Trustees, in December, 1914, cancelled! the mort¬ 
gage on the Estate Langkapoera in South-Sumajtra, which 
was also given as securitv for the debenture holders and 
of which B. M. & Co. held the mortgage deed as! Agent of 
Trustee, the L. & II. Bank Ltd. Through cancelling this 
mortgage and their refusing to deliver the shares land deeds 
to the Hongkong Bank appointed bv the Trustees, of deben¬ 
ture holders to receive the shares etc. B. M. & jCo. cause 
the Trustees a loss, which at least will amount to I£15,000— 
excluding interest. j 

“It is not improbable that the London & Ilansehtic Bank 
as Trustees will tender a claim to you being appointed to 
wind up the affairs of the trade carried on by B.IM. & Co. 
for indemnification for the loss which tliev snffei- through 

i 

the above mentioned doings of Messrs. B. M. & Co. Ltd.” 

o 

i 

! 

lie had the language right, didn't he? 

! 

“Should B. M. & Co. here persist in refusing tjo deliver 
the shares and deed T shall, according to mv instructions 

* • i 

be compelled to take legal proceedings against! Messrs. 
B. M. & Co. and thus force them to deliver the shares or 

I 

alternatively to pay an indemnification and as tihe Com¬ 
pany is being wound up T am sorry to have to be com¬ 
pelled according to the here prevailing law to snmjmon you 
as the Liquidators. Should T be compelled to take legal 
measures, and should vou consider the claim of tin) London 
and Hanseatic Bank just, T hope that you, should you 
possess the power, will aid me in bringing the ipatter to 


i 
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a quick final close and therefore not protest and be 
300 willing to give a special instruction to act accord¬ 
ingly, to the Solicitor who has to act for Messrs. 
Belin, Meyer & Co. Ltd. in liquidation. 

“I am, dear sir, 


Yours faithfully, 


* * 


C. G. ,J. B. HENNY.” 


The Court: That is addressed to whom? 

Mr. Kresel: That is addressed to Macgregor, the liqui¬ 
dator of Belin, Clever Company in Singapore. The an¬ 
swer to that letter by the liquidator is as follows, this being 
from Mr. Macgregor to Dr. Ilennv: 


k ‘28th March, 1915. 

“G. J. B. Henny, Esq., 

Batavia. 

“Dear Sir: 

“1 am in receipt of your letter of 18th instant with ref¬ 
erence to vour claim on behalf of the London and Han- 

* 

seatic Bank Limited. 

“1 would point out that I am not liquidator of the whole 
of the business of Messrs. Belin Meyer Co. Ltd. but of 
the business of the Company in the Straits Settlements. 

“I have no control over the Branches situated in Nether¬ 
lands India and I cannot force them to deliver the Docu¬ 
ments requested by you. 

“I have approached the Straits Settlements Government 
on the subject and on receipt of the reply to my letter I 
will communicate further with you. 


“Yours faithfully, 


(Sd.) 


“BEHX, MEYER & CO., LTD. 
“\Y. H. MACGREGOR, 

“ Liquidator .” 


301 Then I read a letter from the official assignee in 
bankruptcy in Singapore to Belm, Meyer & Com¬ 
pany, Mr. Macgregor, Liquidator, dated April 30, 1915: 
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“Office of the Official Assignee in Bankruptcy. 

j 

“Singapore, 30th April, 1915. 

i 

i 

“He Belm, Meyer & Co., Ltd. j 

i 

“Sir: j 

I 

“I have the honour to reply to your letter oil* the 28th 
with its enclosure.” I 

i 

Unfortunately I have not a copy of the letter ojf the 28th. 

i 

i 

i 

“As to the Chartered Bank claim, 1 shall be !obliged if 
you will let me have a list of the claims made jin respect 
of each of its branches and inform me whether j the claim 

i 

is morelv for overdrafts on current account ori is in re- 
* 

sped of Bills of Exchange and other matters, I should also 

i 

like to know, whether anv of the branches held security.” 

% i * 

That is in reference to another matter. j 

j 

“As to the London & Hanseatic Bank claim,j it seems 
clear that they cannot get judgment against voh: for one 
thing vou never had the documents. 1 recommend that von 
cable home somewhat as follows:" 

( c ). May I interrupt the reading of the letter loilg enough 
to ask whether “home" referred to here means j London ? 

i 

A. Let me see that just a moment. 

Q. Here it is. A. That is as to the London Ijlanseatic 

* 

Bank and Mr. Macgregor’s attorney in London, j 

t 

I 

Mr. Kresel: Xow this is what the official assignee sug¬ 
gests to Mr. Macgregor that he slionld cable: i 


.‘102 “ ‘Refer Ordinance 29 of 1914, recently Amended. 

7 • j 

Never had shares or title-deeds. Am only iliquidat- 
ing busin<‘ss of Bohn Meyer & Co., Ltd. carried oil Colony, 
not agencies nor .Java Imsiness. 1 ><*1 1 n Mover Maatschapij 
startled without my knowledge' and does not recognize me. 

i 

Advise action in Java, Singapore' office knows j nothing 

about Langkaporea.’ j 

“1 may say that T have spoken to the AttorncyjGeneral 

on both matters. 


14—47G0ez 
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“I return tlie London and Han. -*atic Bank (’orrespond- 
ence. 

“I would invite your attention to section 4 (/) (2) (//) 
of the Ordinance as amended, and surest that vnu should 
take leical difficulties, in the first place at least, to your 
solicitors. 

“ 1 have the honour to he, Sir, 

“ Vour obedient servant, 

(Signed) “ (’. J. SALXDLKS, 

“ Iti'f/isfrar <>[ ('nmjtamrs." 

“W. II. Maci»re.iror, Ivsq. 

Messrs. Helm, Mc\er& ( <>., Ltd." 

Now, apparently In* did take his difficulties to you. 1 
shall read the letter written by- 

Witness: Did you put that as a question to me/ 

Mr. Kresel: No. 1 withdraw that statement. 1 shall 
now read the letter of Sisson A' Delay, dictated by Mr. 
M undell. This is addressed to Mr. Maei'ivi'or of the 2Sth 
of .1 une. 1P15: 


**( r* 

• il I# > 


• % 


Il.D.M. (*.A. 


‘Sisson & Dolnv. Advocates. Solicitors. A Notaries I’it 1 > 1 i<- 

“(’lenient Kverilt, lloW(*ll D. Mundell. 

“Telegrams: Delay, Singapore. 

‘(’odes l sed: A. !>.(’. bth Kdition, Bentlev's (’ompleh 
Dhrase (’ode. BroomhalPs Lubber Ldition. 


‘‘Singapore, 2Sth .June, P.Mb 


“Dear Sir: 


“The London A Hanseatic Hank's (’laim, Hatavia Hranch 
“Mr. (’ateux left with us on Saturdav-." 


( c >. Who was Mr. (’ateux/ A. At that time he was as¬ 
sisting Mr. MacGregor in the liquidation. He had been in 
the I > liili])])ines. 

“Mr. Cateux left with us on Saturdav last the corro- 
spondence relating to the above matter, and we return it 
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i 

herewith together with the documents he brought with him, 
including the letter from the Colonial Secretary ajnd the 
papers from the Dutch Court.” j 

(j. You do not happen to have those papers l Aj Xo; I 
think we gave them all hack to Mr. Macgregor. 


Mr. Kresel: 1 continue reading: 

“We are of opinion that your letter to Dr. llenn\ 
20th of March last saws all that there is to be said." 


of the 


Xow, may I trouble your Honor again especially jo read 
two paragraphs from that letter: s 

“I would point out that 1 am not liquidator of the 
.‘>04 whole business of Messrs. Helm, Meyer & Company, 
Limited, but of the business of tin* company in the 
Straits Settlements. 1 have no control over the branches 
situated in Netherlands India, and 1 cannot force tjhein to 
deliver the documents requested by you.” ! 

Xow, that is the letter as to which it saws here: ! 

i 

i 

“We are of opinion that your letter to Dr. Denny of the 

20th of March last savs all that there is to be* said. In 

* 

that letter, however, you mention that you have [written 
to the Straits (lovernment on the matter, and tliajt when 
von hear from them von will write Dr. ILeiinv again]” 

Mr. (Jordon: Does it sav that Mr. Mundell savs that? 

% •' i 

The Witness: It says we are of opinion. [ 

Mr. Kresel: Sisson Delav sav that, but it was jwritton 
bv Mr. Mundell. ! 

Mr. (Jordon: But Sisson & Delav are saving that.! 

Mr. Kresel: 1 am sure that his Honor fuliv under- 
stands it. 

j 

“Under these circumstances, we think you might write 

him and say that you are advised that what you seated in 

your letter of the 20th of March is perfectly correct. You 

have no control over the Batavia Branch, and that! vou do 

not see how vou can interfere in the matter al all. I 

* 

“With reference to his request that you should instruct 
an Advocate in Batavia, we think you might repeat that 
you know nothing of the matters in issue, except wjhat Dr. 
Henny and the Hanseatic Bank in London have toljl you— 
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that you are not in a position to obtain any informa¬ 
nt).’} tion about the matter or to instruct Counsel, and it 
might perhaps be as well to write the London & 
Hanseatic Bank with a copy of your letter to Dr. llenny. 

‘‘W hen writing the Hanseatic Bank, we think you should 
draw special attention to the fact that yon are not Liqui¬ 
dator of Belin, Merer & Co., Ltd., that you have no right to 
possession of the title deeds and shares certificates men¬ 
tioned in their letter of the d(ith of March, and that von have 
no power to insist on their requests being complied with. 
“We are, dear Sir, 

Yours faithfully, 

(Signed) SISSON & DLL AY. 

\Y. 11. Macgregor, Lsq. ?? 

There is one other letter here which 1 ought to read or 

% 

it may In* said that 1 purposely did not read it. And so I 
shall read the letter from Mr. Macgregor to the Honorable 
The Attorney (Jencral of tin* Straits Settlements dated 
March -b, 11)15. 

Mr. (Jordon: Is that one of the letters introduced in evi¬ 
dence! 

Mr. Kresel: Yes. 


Copy. 

“Bolin, Moyer Company, Limited (in Liquidation - 

Singapore and Penang.) 

WHIM 'CL. Telegrams: BLIIX. 

Singapore, ‘doth March. 11)15. 

The Hon. the Attorney (leneral, S. S., 

Present. 

:m “Sir: 

“1 have the honour to ask you to be good enough to give 
me your opinion on the following matter: 

“I am frequently receiving claims from Creditors of this 
Company for amounts due to them by Branches of this 
Company situated in Neutral Countries. Among them I 
have received a claim from the London & Hanseatic Bank 
for the shares and Title deeds relating to a Rubber Com¬ 
pany. These Documents are in the hands of Messrs. Belin, 
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I 

Mover & Co., Ltd., Batavia, who refuse to part with them 
* • | 

to the authorized representatives of the I>ank,i and I have 
replied in these eases sta-ing that as 1 am liquidator of 
the Singapore and Penang Branches only 1 cannot recog¬ 
nize claims in respect of amounts due hv the othjer Branches 
of the Company. j 

“In the case of tin* claim of the London & Hanseatic 
Bank, unless I deliver the Documents as requested, an ac¬ 
tion for recovery is threatened, and in view <j)f the opin¬ 
ion expressed hv the Official Assignee that Government is 
unahle to prevent action being taken against tlicj Liquidator 
in the Courts I should lx* obliged if you would inform me 
what steps I am 1o take to deal with the position. The 
claim in question is a very heavy one. 

I have file honour to be. Sir, S 

Your obedient servant/’ j 

i 

M r. Kresel, cont inning: i 

° I 

I 

! 

( t h May I iiKpiire whether you dictated tliej last letter 
I have read.’ A. Xo; I had nothing to do with that letter. 

I 

J 

307 At the opening of the proceedings on February 3, 

i 

1927, the following occurred: j 

i 

Mr. Gordon: Yes. May it please the Court, we have re- 

i 

vised the order that we handed up yesterday morning in 
lino with the suggestions made in court, and if there should 
be such an order we would prefer to have it in this present 
form. (Handing same to the Court.) I thinki that takes 
out t’ne argumentative matter and makes it sjhorter and 
more to the point. ! 

The Court: Has Mr. K resel seen this / Well, 1 do not 
know that von need bother about this now. Yoh mav look 

• T %' 

at it and sav whatever von choose about it, and then I will 
consider it. 

i 

j 

The proposed order submitted by Mr. Gordon was as 
follows: j 

I 

Cpon motion hv tin 1 plaintiff, it is by tin* Court, this — 
day of February, 1927, I 

Ordered, That leave be, and the same is herebv given 
the plaintiff to file within five days a supplemental bill of 
complaint in terms as in the present amended bill of com¬ 
plaint with an additional paragraph 1-HA as follows: 
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“14 1 *. Tlu* Articles of Association of Helm, Mover & 
Company, Ltd.i, provide, and since the organization of said 
corporation have provided, in Section S9 thereof: 

*A resolution in writing signed l»v meinhers entitled at a 

poll to threedifths of tin* votes shall he as valid and eftectual 

as a resolution of a general meeting:.' 

* % 

dOS **P>y resolution dated Xovemher IS, 192f>, in writ- 

in if signed personallv 1 >v Uobert (Jlvn Kvans, who 

was then entitled at a ]>oll to more than three-fifths of the 

votes of Helm, Meyer & Company, Ltd., and attain hy reso- 

lution dated danuarv .’51, 1927, in wilting siirned hv Kobert 

(ilyn Kvans, who was then entitled at a poll to more than 

three-fifths of tin* votes of Helm, Meyer <’ompany, Ltd., 

hv his dulv constittiled attonievs, Howell Dawson Mini- 
• • • 

dell and dames Arthur Clarke, it was resolved that the 
said suit. Kquity \<>. 4”>SS1, he, and the same thereby was, 
adopted, ratified and confirmed by and on behalf of Helm, 
Meyer & Company, Ltd." 

It is farther ordered that tin* answer of the defendants 

to the present amended hill of complaint may stand as the 

answer to tin* supplemental hill of complaint and that it 

7nav he considered that tlu* defendants move to dismiss the 

supplemental hill of complaint, decision upon said motion 

h«*i 11 'S reserved until the final determination of the cause, 

and that the defendants denv tin* alienations of the new 

• * 

paragraph 14 1 - without tiling answer thereto. 


:;np 


()n further cross examintion hv Mr. Kresol Mr. 
Mu ridel! testified as follows: 


“Speaking' from recollection 1 do not think the liquida¬ 
tors wore aware of the brinifinif of the pending suit in 
which Mr. K rosel represents the plaintiff soon after it 
v.U" instituted in 1P22. i do not think thov knew of it 
until 1924, late in 1924. 1 think we first knew of it after— 

1 think it was it may have been pending the appeal to 
the Supreme Court of tlu* l nitod States, or it may have 
been after that appeal was decided. I am not sure. I 
think it was bite in 1924, hut you must remember this, 
that 1 had practically nothing to do with this matter until 
last Year. 1 did come into it occasionallv. 1 miirht have 
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discussed the point with Mr. Dickinson, my paiitner. I am 
one of the lawyers for the liquidators. I do liojt think that 
I am the attorney in fact of the liquidators. jMy impres¬ 
sion is that the liquidators simply joined in tlijit power of 
attorney for the purpose of testifying their cojnsent to its 
execution. Without reading the power of attorney I think 
1 am not the attorney in fact of the liquidators. That is 
!lie power of attorney that 1 drew myself. 1 atn the liqui¬ 
dators' lawyer. 1 claim to he a director of the company. 

I am the attorney in fact of tin* custodian whio claims to 

* 

he a stockholder of the company. 1 have the right under 
that power of attorney to appoint other directors of the 

I 

company, and in addition to all that my position is that 1 
am a disinterested expert on the law.” j 

i 

It was stipulated that under the laws of the |SIrails Set¬ 
tlements the war between Falkland and (lermanv came to 

« 1 i % 

I 

an end on January 10, 1920. 

i 

:no Upon cross-examination by Mr. Stanley Mr. Mun- 
dell testified as follows: 

I 

i 

“Having in mind Section- 107 and 117 of the Articles 
of Association of Bohn, Meyer & Company (Helm, Mover 
plaintiffs' Fxhihit 11) relating to the consulting committee 
under the laws of the Straits Settlements witli respect to 
the organization of corporations, there is no specific* pro¬ 
vision for a consulting committee of this soij*t. I think 
under the law of the Straits Settlements thescj provisions 
would not make the corporation the accent of the consulting 
committee. Tt is not my opinion that under thejlaws of the 
Straits Settlements provisions as to the consulting com- 
milloe are ineffective. This is simply similar tb a contract 
between members of a company and the company, that is, 
between tin* members they shall be bound byj these pro¬ 
visions. Under these provisions a board of persons resid¬ 
ing in Europe which arc not the board of directors but an 
independent body has the power and the right to control 
the action of the directors generally. 1 do not think it 
is puite as far as to say that under Section ll|7 the board 
of directors must implicitly obey everything that the con¬ 
sulting committee says that it shall obey. It says with 
regard to the management of the business or |anv matter 


! 

! 

i 
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connected therewith or incidental thereto and not incon- 

# 

sistent or contrarv to tlie ordinance. 

.‘ill “It is niy opinion that under the laws of the 
Straits Settlements the action of December 11)21 in 
Hambiinr, (lermanv, bv the Board of Directors, or the 
alleged Board of Directors and the alleged stockholders 
and the alleged consulting committee was a violation of 
the provisions of the Treaty of Versailles as those pro¬ 
visions were incorporated in the laws of the Straits Settle¬ 
ments." 

.‘>12 Upon further cross-examination by Mr. Krescl, 
Mr. Mundell testified as follows: 

(). Xow, one jollier question: You said in answer to Mr. 
Stanley's question that in your opinion subjects of (ler¬ 
manv, while in (Jermanv, during the war and after the war, 
had no power to take any act with reference to any prop¬ 
erty of a company like Bohn, Meyer & Company, Limited, 
a liquidator to wind up its affairs of the trade in the 
Colony having been appointed. Xow, have I correctly 
stated your testimony.* A. 1 thought Mr. Stanley's ques¬ 
tion dealt with the exercise of powers which would ailed 
the ritrhi of the British (lovernment in connection with 
property subject to the peace treaty. 

(,). Therefore it follows, does it not, that bv vour answer 
to that question von did not mean to sav that in vour 
opinion the stockholders of Bohn. Meyer X* Company, Lim¬ 
ited. thouirh living in (lermauy, could not in 1921 take any 
action with reference to the money in the Treasury of the 
United Slates which was the proceeds of the liquidation 
of the Philippine branches, did you/ A. 1 do not think 
tliev could. 

(). That is what 1 thought. A. 1 sav, I do not think the 

L i • • 

stockholders could, Mr. Kresel. 

(). Well. 1 misunderstood vour answer. I thought vou 

w • * * 

had agreed with me. A. Xo: ! did not. 

(). You do reallv mean and vou do now sav that in vour 

L • • • • 

opinion the stockholders could not pass any action with 
reference to the disposition of tin* monov in the Treasury 

4 • * 

of the United States which was the proceeds of the sale of 
the Philippine branches. A. That is my view, yes. 


H. SUTHERLAND ET AL. VS. BEIIN, MEYERS CO. 

✓ 


217 


Q. And that because in your opinion the British 

313 Government had a charge on that property. A. I 
expressed my opinion on yesterday, | Mr. Kresel, 

that- | 

( t >. (Interposing.) Well, never mind, we are! dealing with 
today. A. 1 said I thought the British Government had, 
through the charge on the shares, a right to the property. 

Q. Which means that vour claim is that thejBritish Gov- 
eminent lias a charge on this moncv. A. liulifcctlv, ves. 

O I % z * 

i 

Mr. Kresel: Well, we will take it indirectly] then. That 

is all I wish to ask. i 

| 

314 On redirect examination Mr. Mundel) stated that 
having read part of the record he wished to make 

certain corrections and testified as follows: i 

i 

i 

“I am reported to have said. We act for the liquidators. 
We act for Belm, Meyer & Company, Ltd.” As a matter 
of fact we never have and never did act for j>olm, Meyer 
& Company, Ltd., except in isolated cases before the war, 
and apart from acting for the liquidators wej have never 
acted for the company. Then on page (>S() I said, “I had 
nothing to do with it "—that is, this suit—“until ()ctober of 
last year.” Now that perhaps is not absolutely accurate, 
because Mr. Dickinson may have discussed poibits with me 
from time to time, and I mav have occasionally had some- 
thing to do with the case. Bui it was not a matter 1 hat I per¬ 
sonally attended to until October of last year. The on page 
7oS 1 said that in practice an Knglish barrister jwho has not 
practiced in the Straits Settlements had never been ap¬ 
pointed a judge of the colony. Now that is not correct either. 

1 know of several appointments where the person appointed 
was a barrister who had not practiced in Ihe cjolony prior 
to his appointment. Then on page 7G.*» I have said that 
the common law of Kngland is the common jlaw of the 
Straits Settlements “as modified bv the charters of the 
Straits Settlements, and by—well, principally as modified 
bv the charter.” Now that is not accurate. The common 
law of Kngland is the Common law of the Stijaits Settle¬ 
ments as modified by the laws of the Straits Settlements, 
which include various Indian acts, and also certain Imperial 
acts which apply to the colony and in addition to the 
charter.” 


! 
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Ml.*) Cpon re-direet examinatb' ’ Mr. Mundell testified: 
<>. Mr. Mundell. you have just stated in answer to the last 

v • 

series of <|iiestions that it is your opinion that under the 
Trealv ot* Versailles the British (ioverninent has an in- 
direct charge upon these assets in the l nited States.’ A. 
Ves. 

(,). Now, von have* never Ihhmi o tie red a satisfactory op- 
port unity to explain in detail how you arrive at that eon- 
elusion. 1 now ask that von will kindly do so. A. My 
view is this. That lie* shares of !>ehn, Meyer Ox' Company, 
Limited, heiim only 1 ransfcrable on tlu* hooks ol tie* com- 
panv and not in anv wav transferable bv delivery, con- 
stituted proj»erty within the Strait* Settlements, the do¬ 
minions of His Majesty, and were therefore subject to tlu* 
charm* created by the peace treaty and the clearing olive 
ordinance of the Si rails Settlements. That inasmuch as 

the Hritish (ioverninent were entitled to these shares Ihev 

• 

were also entitled to the property which these shares rep¬ 
resent. and if there is a claim in respect of the slmres, 
as I think there is. to ihese asset* of the company in tin* 
Straits Settlement*, the Hritish (ioverninent as beinir en¬ 
titled to these shares is entilh'd 1o tin* assets referred to. 


;:i<; 


Mr. Mundell continued his testimonv as follows: 


**i have no doubl that tlu* custodian of enemy property 

has the rich! and power to act a* a *hareholder in corpora- 

lions mmeraliv hud in particular in l>ehn. Meyer A' I 'mil- 

i»anv through ah attorney or attorneys in fact. 1 referred 
• * • • 

to a case previously, tlu* <*a>e of l’haraon et Fils, reported 
in Ibis. 1 (’haiicerv. 1 think, in which the Kimlish court 
held that tlu* Controller appointed under the Ibid act 
had all the powers ot a shareholder, i did not act as at¬ 
torney for tlu* custodian in connection with tlu* power of 
attorney. After the vesting orders had been isiven tlu* 
Attornev (leneral of the Slraits Settlements agreed to the 
custodian nivims a power of attorney to tlu* witnesses who 
were coming to America in connection with this suit. Ib* 
asked me to draw tlu* power of attorney, and lie perused 
it on behalf of the custodian, and only after he had perused 
and approved it on behalf of the custodian was the cus¬ 
todian allowed to sits'll. My linn was represent inis the. 
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liquidators throughout. It makes no difference whatever 
to me whether the suit is lost or won, beeaijse under the 
Knglish law and under the law of the colonv no lawvcr 
can make an arrangement for a higher fee ini the event of 
success than lie would get in the event of losjs, and we do 
not make such arrangements. My fee has been arranged 
with the Straits Settlements (Jovermnenl, at least with the 
liquidators with the approval of the Straits; Settlements 
(iovornmont. The suit of Being Meyer & Company brought 
by tlie liquidators was brought before I became actively as¬ 
sociated with the case. I was in the colonv when the suit 
was originally instituted, but Mr. Dickinson was attending 
to 1 he matter.” 

:\\7 Q. Mr. Mundell, there were some questions asked 
on cross examination with respect to wljat you knew 
or know concerning the certificates of shares in jBehn, Meyer 
W Company belonging to the Berman shareholders having 
been in the Straits Settlements some time since the war, 
and having been turned over to the (lermati shareholders. 

i 

Have vou anv knowledge on that subject whatever? A. 1 

• • • *• | 

have no personal knowledge of those* share certificates that 
were produced in court at all. 1 have seem sonie share cer¬ 
tificates. As far as I recollect tliev were* onlv the* share 
certificates of a man called Mugler, and that was in con¬ 
nection with an application by Mugler’s represjenfative for 
the return of the shares in a ease brought beforj* the* Anglo- 
(ierman Mixed Arbitral Tribunal. ! 

i 

My ])oint is that if you do know anything about the 
situation as to the possession of these shares iiji the colony 
at that time, or their having been delivered, tell us about 
it. A. Xo. Before I left the Straits Settlements to come 
hen* I asked that search Ik* made to find out if the share 
certificates and share register wen* still in the possession 
of the liquidator. Or whether they ever liajd been. I 

i 

thought that the share register ought to have b<|*en because 
under the law, the Companies Act, the share register is to 
Ik* kept at the registered office of the company, anjd 1 thought 
the liquidator ought to have if, and we ought fjo have had 
copies of it for production here. I then learned that certain 
documents—what they were I do not know-i—had been 
handed over to Mr. Overbeck, and I cannot say iwhat those 
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documents were, and I cannot s \ * whether these share 
eertilieates which have been produced in court were ever in 
tlie colonv or not. 

• > 1S “Pecisioiis which have held that property, rights 

and interests of (iermans located in Kngland on 
January 10, 1P2<). became subject io the charge created bv 
the Treaty as to which property no steps had been taken 
under the war legislation of Kngland prior to January 10, 
1020, include lhaelt/. v. Public 'Trustee which 1 referred to, 
the Fazhender case, 1022, 2 (’hancery Sot), and the Ikieltz 
case in 1!>2(> (’hancery. Tin* Fazhender case was the case 
of a woman who married a (lerman national before the 
Treaty of Peace came into force, anc she was held never- 
t h el ess to be a (remain national, and therefore her property 
was subject to the charge. It had not been vested prior 
to January 10, 1020. 


2,1!) (>. Now, 1 .Mr. Mundel! last but not least, vestordav 

V* 7 • • 

just before Mr. Kresel accomplished his coup do 
grace with your letter, so-called opinion, you were about to 
make an explanation — 

M r. K resel: 1 ton *t call it a so-called opinion. 

Mr. Going: 1 tliink you will find it was not, Mr. Kresel, 
in a moment. 


I >v M r. 1 )oing: 

% 

(J. \ on were about to make an explanation with refer¬ 
ence to having consulted the Governor about something, 
and that that might have some bearing upon what would 
seem to be an expression of opinion. Now will von kindlv 
clear us up on the question as to whether or not you per¬ 
sonally held lhi“ opinion at the time this letter was written 

either in conformity or not in conformity with what seems 

» • 

to be the opinion expressed in the letter.’ A. As soon as 
the ordinance was passed and 1 amongst others was con¬ 
sulted about it, 1 noticed that the Liquidator had to act in 

conformity with instructions issued by the Governor. I 

» • 

saw the Attorney General personally, I saw Mr. Saunders, 
who wrote the letter which Mr. Kresel put to me yesterday, 
and 1 ascertained from both of them- 

Mr. Kresel: Now just a moment. I must object, your 
Honor, to anv hearsay conversations between the witness 
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and somebody else in tin* Straits Keltleinents.I Wo cannot 

• I 

bo bound 1)Y tliat. 

i 

i 

Bv tin* Witness: I 

i 

A. I obtained from them directions wliicli I was in¬ 
structed to convey to tin* Liquidator as to the manner in 
which he should act. That letter was written* having re- 

i 

.gard solely to those instructions, and not to rny opinion. 
The Attorney (leneral alwavs held tin* opinion it ha t- 

I 

i 

.‘>20 Mr. Kresel: 1 object to the witness stating what 
he understands Ihe Attorney (leneral had an opin¬ 
ion of. * ! 

i 

Mr. I>oin.uc: If your Honor please, he was confronted in 

a most dramatic fashion vesterdav with a letter-which was 

• • 

I 

supposed to have expressed his opinion as of|tlull time, 
lie is now, wo submit, entitled to show that the letter did 
not contain his opinion, but contained instrnetjions which 

* * I 

he icave based not upon his opinion, but upon instructions 

which he had received. That is all he is doin'*’, i 

The <\>urt: Up to that -point no objection was made. 

Xow Mr. Mundell is about to say what opinion lie 1 attorney 

general of the Straits Set1l(*ments has alwavs entertained. 

r rhe Witness: It has been sufficiently pointed old perhaps 

in the Attorney (leneraLs opinion. i 

The Uourt: I think the 1(»stimonv as to that i would be 

% 

purely hearsay. ! 

I 

i 

i 

Mr. Domic, continuing: i 

i 

i 

Q. Have von anything more to sav about tliati that von 
consider relevant ! A. No: ! sav that that letter was 
written having regard solelv to the instruction.^ whicli l 
obtained from either Mr. Saunders or Ihe atlornei* general. 
It was not a quest ion of my own opinion at all as to what 
Mr. Macgregor was to do. We invariably in cas(‘| of doubt 
went to see either the attorney general or Mr. Saunders to 
ascertain wlial attitude tliev wished tin* liouhlators to 
adopt. In other words, in event of any question jof doubt 
we went to the Government. j 

221 Q. There is one (picslion asked in Mr. Stanley’s 
cross-examination on vesterdav, as to whether the 
Straits Settlements law, and I mean the Alien [Enemies 
(Winding-up) Ordinance, did not go back of the corporate 


i 
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entitv. 1 think vonr answer was v: s. Xow I should like if 
» • • 

von would to have you sav just what vou meant bv going 

Imck of the corporate entity in that case. 

The Witness: I do not remember using the expression 

going back, but Mr. Stanley used some expression which 1 

did not quite understand. I think it was a question about 

disregarding the corporate entity. 

Mr. Stanlev: I think that is what 1 said. 

% 

A. You said, disregarding the corporate entity. I in¬ 
tended to say, but I do not remember the question now, 
that as far as the Straits Settlements law disregards a cor- 
poration it is only when it is necessary to do so and the 
affairs of tin* winding up an* such that you come down to 
a consideration of the question who are the persons inter¬ 
ested in the assets. In so far as it is neeessarv for 

* 

1)22 the purpose of winding up to consider the rights of 
individual shareholders, the law does go behind the 
corporate entity. And so it would in a winding up under 
anv other law. 

Q. And that vouir answer did not go bevond that eonten- 
tion you have just expressed.' A. Xo. 

On recross-examination bv Mr. Kreset the following oc- 

• 4 1 

eu rred : 


\W Mr. I\resel: 

Q. Mr. Mundell, vou testified on vesterdav as follows, 
•and 1 am reading from page 810 of the record: 

“Q. Well, vou mean to sav, Mr. Mundell, that vou do not 
know that the custodian of enemy property of the Straits 
Settlements returned those certificates and the books that 
1 have mentioned." 

Meaning therebv the stock certificate hooks and stock leg- 

• • i ’ 

ister. 

“to the (it'rman stockholders ! A. Mv recollection is this, 

that those hooks and those certificates were handed over bv 

% 

the liquidator. 

“Q. To whom! A. To Mr. Overbeck, 1 think. 

Representing the German stockholders ? A. Kepre- 

resenting l>ehn Mever. 

• * 

kk ( c >. The German stockholders? A. Yes; the German 
stockholders." 
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Was tliat testimony true.’ A. Well, in a wav ill was, 1 >ui T 
was not speaking from personal knowledge. As I have 

stated subsequently 1 really knew nothin"’ aboujt it, 1 had 
no personal knowledge about it. I 

323 ( t ). 1 am going to ask that question ojver again. 

Was it true, as von there testified, tliat it! was vour 
recollection that these hooks and these certificates were 
handl'd over by the liquidator to Mr. Overheck * I A. It was 
mv rerollection of what 1 had heard. It was not a personal 
nrolloclion at all. 1 haw no kiiowkMluv of those cortifi- 

% i 

eales at all. j 

(y Is it not a fact that your linn aided for tlie liquidator 
in that very mallei’ of handing over those hooks and certifi¬ 
cates ! A. I do not know. j 

(,). Did not von so testifv on vesterdav* j 

V • » • » 

A. I know that- j 

( c ). (Interposing.) Let me read you from yjour testi- 
nionv. I 

• i 

Mr. (Jordon: Login at the beginning of his testimony. 

Mr. Krosel: Just one moment. ! 


M r. 1\ resel, continuing: 

Q. 1 read from pageK12: 

“( c >. Well, your lirm was acting for tin 
Yes, mv linn was acting for them. 

“( L ). In this very matter ! A. Yes." 


I 

liquidators ! 


Was that true or was thal also some information lor recol¬ 
lection / A. In connection with the Lelm Mevel* matter 
certainlv. 

( t ). Xo, this very matter, of handing over the slock certifi¬ 
cates, did not you lestify that your lirm handed them over 
to tin* liquidators ! A. May 1 see it.' j 

Q. (’ertainlv. I want von to look at it. I 

i 

i 

Mr. (Jordon: If Ihe (\>url please, I ask that Mii. Kreset 
be required to show Mr. Mundcll all his testininnyjand not; 

a part of it. j 

324 Mr. I\reset: Mr. (Jordon, you know better! than to 
interfere at this time. I have a perfect rigid to call 
this witness' attention to testimony that ho gave] and to 
ask him whether he wants to say now that that jvvas not 
true. i 


! 

i 
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Mr. Gordon: Your last question was, did not you tes¬ 
tify— 

The Court (Interposing:): Wait a minute. 

Mr. Kresol: And lie is now reading his testimony. 

The Court: Amibodv can call attention to a part of the 

testimony, or may 1 read a part of a letter, subject to tin* 

right of the other side to call attention to what it conceives 

to be the rest of it. Mr. Gordon, you will not be precluded 

from asking any other question. In fact, Mr. Mundell now 

has before him all of his testimonv of vesterdav. 

• • * 

Mr. Kreset, continuing: 

(,). You mav answer. A. When I said mv recollection is 
this, that these books and these certificates were handed 
over by the liquidator, 1 say again that that is not a state¬ 
ment of my personal recollection except in so far as it re¬ 
lates to mv recollection of what I was informed on it. 

% 

Q. I have passed that. My last question to you was 

whether von did not testifv that vour firm acted for the 

• • • 

liquidators in this very matter of handing over these* cer¬ 
tificates. Look at page 812 of the record and you will 
find that there. A. Yes. 

Q. Is that true? A. I believe mv firm had something to 

V a iT’ 

do with this, but I do not know what- 

22b ( t ). (Interposing.) Was that testimony true that 

I read to you, namelv, that vour firm acted for tin* 
liquidators on that very matter? A. So far as I know that 
is true, although 1 have no personal knowledge of what 
actually happened. 

Q. All right. Xow I understand von to sav that notwith- 
* * • * 

standing the testimonv that I read to von and that von 

• • • 

nave, that you would thereby say that you were informed 
that that is what the liquidators had done. Do T state your 
present testimony correctly? A. Well, if 1 said that those 
books and those certificates, therein* meaning- 

Q. (Interposing-.) “If” you said? Do not let us deal 
in ifs. Did not you say that ? 

Mr. Gordon: Does not the record speak for itself? 

AI i*. Kresel: Yes, it certainlv does. 
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Mr. Kresel, continuing: ! 

I 

( t ). You did say it? A. I referred to specified books and 
specified certificates. In so far as I did so 1 was! making a 
misstatement. ! 

(j. Well now, the misstatement that I understand you 
made was to this effect: That whereas you stated that that 

* i 

was vour recollection, what you meant therebv! was that 
you were so informed, is that it? A. Not only that, but 1 
had no personal knowledge of this to the best ofjmy recol¬ 
lection, and I did not know and 1 do not know how what 
books or certificates the custodian or the liquidators had. 
All I know is that I did see, I think, a certificate ior certifi¬ 
cates in the name of Eager. ! 

( c ). Mr. Mundell, I am sorry to be pressing yoju on this, 
but still you have not answered my question: Dp you now 
mean to sav that when you testified that to! vour roe- 
M2(> olloetion these certificates and these boioks were 

i 

handed over by the liquidator to Mr. Oveijbeek, you 

meant therebv that that is what you were informed? A. 

♦ » 

Xo. It is difficult to explain- ! 

( t >. (Interposing.) What did you mean thereby? A. 
Well, I did not realize- 

i 

Q. (Interposing.) I did not ask you what yoh realized, 
but what you meant by it. A. I should like to explain it in 
my own way. L did not realize that your qucstioij referred 
to all these share certificates which have been piit in evi¬ 
dence and the share register books. And that is \\[hy 1 said 
what I did. I had in mind, or at least I had been informed 
that certain books and certain documents which t believed 
wore share certificates were* handed over to Mr. Overbeck. 

( c >. You were informed that those wore handed over by 
the liquidators? A. Yes. j 

Q. And the information came to you from the liqui¬ 
dators? A. I think from one of the liquidators, yes. 

Q. Who was your client ? A. I think Mr. Whitjiker said 
that In* handed them certain papers. \ 

i 

( t >. Eei-tain certificates and books? A. 1 am pot quite 
sure, but I think it was either Mr. Whitaker or Mf. Clarke. 
Some me did inform me that certain books and certain cer¬ 
tificates were handed over to Mr. Overbeck. ! 
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At tlie (‘(inclusion of tli*• case of the plaintiff in 
Equity 47)881 the follow ini;' occurred: 


Mr. ixresel: Do vou gentlenn/n rest/ 

Mr. (Jordon: Asifar as I know we do. 'There is the lines- 

L 

tion of the order that was presented this moraine;, as to the 
supplemental pleadings. 

The Court : 1 should ratlier listen to lestimonv about facts 
and opinions than to express any opinion about anything. 
'That we will just pass and it will he kept open, at the same 
time anvbodv against whom the decision goes will taken an 
exception. It we have time to do it 1 will take it up this 
evening. 

(T 1 

228 On behalf of the plaint ill* in Eouitv 402(1] Mr. 

Krescl introduced in i*vidence as Exhibit !><d j l i. 
Meyer A* Company, Ltd., Xo. 27), an original notice of elaim 
tih*d pursuant to Section 9 of the Trad ini; with tin* Enemy 
A<t. Xo quest ion ha vim;- been raised as to tin* suPiciencv 
of this notice, it isnmt made part of the reeoi'd on appeal. 

220 Christopher Nixon, being recalled as a witness on 
behalf of the plaint i I’f. Bohn. Mover A '('oinpany. 
Ltd., m L<|iiitv Xo. 40201, testified as follow^: 

“ I have studied it hi* minutes of the moot ings of the stock¬ 
holders. the directors and the (\>nsul1 ing Committee of 
Lehn, Meyer A Company held on tin* 12th of December, 
1021. In my opinion, under the laws of tin* Straits Kettle 
ments and under the Articles of Association of that com¬ 
pany those were valid meetings of the several parties that 
! have named, and the acts at those meet in its were legal, 
binding and proper. I have also studied the resolution 
signed by Messrs. Laspe and Witthoefft, together owning 
more than three-fifths of the shares of the stock, which 
resolution has been put in evidence. The legal effect of 
that three-fifths resolution was to ratify the appointment 
of the directors at the meeting of December 12, 1921. The 
ratifications of the stockholders, the ratifications of the 
directors who were such before the War, and the ratifica¬ 
tions of the directors who were elected at the December 12. 
1921 meeting would have the effect, under the laws of the 
Straits Settlements, of barring the persons mAvnng them 
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from making any complaint as to the validity of the ac¬ 
tions which they have ratified. I have studied tlui minutes 
of the meeting of the shareholders held on Januari* 3, 1927. 
That ratifies the actions taken December 13, 1921. 

“I have heard the testimonv of Mr. Mundell with refer- 
once to certain irregularities that he pointed out as to the 

meetings of the stockholders and directors held on Decern- 

*• ] 

her 13, 1921. Those wen* that the meetings were held out- 
side of the Colonv, that the chairman of the directors did 

* ' i 

not preside at the meeting of the stockholders, that 
330 the directors had not fixed the place of meeting, and 
that some of ihe directors had not theretofore been 
qualified by a shareholding. Despite those irregularities 
the acts at those meetings of the shareholders and direc- 
tors on December 13, 1921, under the laws of thj? Straits 
Settlements and the Articles of Association of Behp, Meyer 
& Company, Limited, were legal and valid. Tnj support 
of the opinion that T have .just expressed, 1 desire to in¬ 
troduce in evidence certain decisions of the English Courts, 
MacDougall v. Gardner, 1873, 1 Chancery Division, page 
13: Marshall’s Valve Gear Company, Limited, v. Manning, 
Wardle Company, 1909, 1 Chancery, 2G7; Wayne v. 
Egnep, Limited, 1921, South African Law Reports, Wit- 
watersrand, Local Division, page 91 : Barron vj Potter, 
1914, 1 Chancery Division, 895. 

i 

‘‘Assuming that tin* meetings of the stockholder^ and di¬ 
rectors held in Hamburg December 13, 1921, were irregu¬ 
larly called, in my opinion tin* Consulting Committee under 
tlu* Articles of Association had full authority tep do the 
things which are mentioned in these minutes and Ithe Con- 
suiting Committee's ratification removed tin* effect, if any, 
of the irregularities.” 


( t ). Mr. Mundell testified that in his opinion the acts at 
the meetings of the shareholders and directors held on De¬ 
cember 13, 1921, were invalid for the reason that tile action 

* 

there taken, namely the appointment of Mr. Martens as 
attorn *v in fact, and the resolution to institute this action 
which we are now trying, were invalid because Contrary 
to the provisions of Article 297 of the Treaty of Versailles 
prohibiting German owners from disposing of property 
subject to the charge. Now in your opinion does that sec- 


i 

i 
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tion of the Treaty and tile charge therein referred 
231 to apply to the property which was the subject of 
that resolution, namely, the moneys in the Treasury 
of the United States which were the proceeds of the sale 
and liquidation of the Philippine branches of Bohn, Meyer 
& Company, Limited ? A. Xo, sir. 

Q. If anybody had any charge under the Treaty <>n that 
property what nation was it ! A. Tile United States. 

In my opinion under the laws of tin* Straits Settlement 
the stockholders, directors and consulting committee had 
the power to and did at their meetings on December 12, 
11)21, severally and properly exercise tin* ri.irht and power 
to appoint Fanil Martens tin* attorney in fact of Brim, 
Meyer & Co. Ltd., and they severally then had tin* power 
to and did at said meetings of December 12, 1921. validlv 
exercise Iho power to vote* for a resolution nuthorizin.tr tin* 
institution of this action. 

In my opinion under tin* laws of tin* Straits Settlements 
this action was properly instituted in the name of and on 
behalf of Belm, Meyer Company, Limited, by Fanil Mar¬ 
tens, the attorney in fact under tin* resolution of December 
Id, 1921. In my opinion under the laws of the Straits Set¬ 
tlements the appointment of the liquidators by tin* (lov- 
ernor of tin* Straits Settlements did not entitle those liqui¬ 
dators to maintain an action in this court for the recovery 

% 

of the proceeds of the sale of the property of Bohn. Meyer 
& Company, Limited, in tin* Philippine Islands. In my 
opinion no one other than Bohn, Meyer A* Company, Lim¬ 
ited, represented by Fmil Martens as its attorney in fact 
has the riidit to maintain an action in this court for tin* 
recovery of the proceeds of the sale of the property of 
Belm, Meyer & Company, Limited, in the Philippine 
222 Islands. Assuming that the powers of tin* former 
directors of Belm, Meyer & Company were revived 
when peace was declared January 10. 1920, these powers 
did not continue bevond the 12th of December. 1921 when 
directors were elected. On the question of the effect of 
the outbreak of war upon the powers of Berman directors 
in an English Company, I wish to offer in evidence Damler 
Company v. Continental Tyre Company. 1910, 2 Appeal 
Cases, 207. Assuming that the directors of Bohn, Meyer 
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& Company, Limited, who were in office at the time the 
European War broke out, as a result of that War were in 
a condition that their powers were suspended and that then 
their powers were revived in January 1920, aiul they again 
became directors, in my opinion, under the laws of the 
Straits Settlements and in view of these meetings and the 
ratifications, those directors could not now object to the 
maintenance of this action according to the resolution in¬ 
stituted as it was bv Mr. Martens as attornev in fact. 

• • i 


‘MV.) Christopher Nixon then continued: i 

1 

“Cnder Article 104 of the Articles of Association of 
Helm. Meyer & Company, Ltd., (which the witness quoted) 
if the directors of 1914 assumed to resume thjeir powers 
subsequent to the restoration of peace, and we lie to object 
to the action taken December 1 •>. 1921, the doctirine of the 
Marshall’s Valve dear Company cast* applies, jvhere it is 
ruled that if under the organic act, the Articles pf Associa¬ 
tion and tlie memorandum of a company, the appropriate 
organ of the company has power to make regulations bind¬ 
ing upon the directors, and if further it appears to the 
Court from the facts before it that that organ woijild act and 
overrule the directors, it is not necessary to call ajiy particu¬ 
lar meeting. In that case the situation was this. There was 
a difference between one director who himself held more 
than the majority of the stock of the eompaniy and his 

fellow directors, four in number. The one director holding 

« » 

<1 I till { JlTlIllOl) stock instituted a suit in the 

name of the* Marshall’s Valve dear Company. The other 
directors moved to strike the name of the company from 
the record of the court on the ground that the action had 
not been authorized by tin* directors. The coijrt said a 
single shareholder can start an action and thenjthe court 
will take means to find out. But if it appears beyond any 
doubt what the action of the general meeting will be the 
court is not going through the mere formality. Ajnd in that 
ease it was provided that the directors should Jj>e subject 
to regulations made in general meeting. And the learned 
judge knowing that the stockholder, Mr. Marshall, had 
control of that meeting said it is all right, and denied 
•>.’14 the motion. Even though the directors 1 opposed. 
And I may add this, that it clearly appears in the case 
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of Bohn, Moyer & Company, Lid., that the stockholders 
whom Mr. Kreset represents have got power to pass any 
extraordinary resolution tliev like, because thev themselves 
own more than 20,000 out of .*’>0,000 shares in this company, 
and an extraordinary resolution is one merelv calling for 
a three-quarters majority. 

“The rule of the Knglish court is that no country will 
enforce the penal or confiscatory legislation of another 
country. In support of this 1 desire to otter in evidence the 
Russian Commercial Company v. Comptoir, 102.') Appeals 
Cases 112: in re Pried Kritpp, 1017, 2 Chaniory, 1SS; Le 
Couturier v. Rev, 1010 Appeal Cases, 202: and I think the 
Kmplovers liability v. Rossia is already in evidence. There 
it was a clear principle of Knglish law. There are in- 
nuinerahh* cases on it. The Knglish courts have ruled that 
war legislation is regarded as penal and confiscatory legis¬ 
lation, in re llagelberg, 1010, 2 Chancery 7)03: Law 'Times, 
\ olume 1L), page -114, the 1 date being November IS, 1010; 
also the Pried Krupp cast*. Law Times, Volume 117, be¬ 
ginning at page 21. The Fried Krupp case is a decision 
of Mr. Justice Younger, who later became Lord Justice 
\ ounger. and the llagelberg cast* is also a decision of Mr. 
Justice N ounger. Of course opinions of Lord Justice 
^ ounger art* greater authority in tin* British Courts than 
that sonic court of appeal «> 11 1 in Shanghai. 

“So far as the appointment of tho liquidator is concerned, 
tin* rights o! the owners the members of the company out¬ 
side the Straits Settlements wen* unaffected, except in so 
tar as their power to act in connection with a company an 
enemy of Croat Britain during the war. being suspended. 

“I have set'll the vesting orders put in evidence in the 
case, in my opinion under the laws of tin* Straits Settle¬ 
ments and the I roaty ol I Vaco those vesting orders have 
no effect at all. To begin with these vesting orders, which 
as I recollect tiro orders made by t lie (lovernor of t he St rails 
Settlements in council, purporting to vest those 
.”>27) shares owned by Mr. Laspi* and Mr. WitthoefTt and 
Mr. Loron/.-Meyer, in Bohn, Meyer & Company, 
Limited, purporting to vest those in the custodian of enemv 
property in the Straits Settlements, that has no effect one 
way or the other on the powers or the assets controlled out- 


I 


231 


H. SUTHERLAND ET AL. VS. BEIIN, MEYER & i CO. 


side of those in the Streets Settlements which (belonged to 
the liquidators. Secondly, these vest ini; orders] as 1 under¬ 
stand them purported to be made under the clearing oflice 
ordinance, and under paragraph 17 of Section 1 j>f the order 
in council which was made a part of the ordinance. Xow, 
subparagraph (//) of tha 1 paragraph 17 is a power "'iven 
under the order in council to the board of trade but the 

i 

Straits Settlements legislation in applying tIlls treaty of 
peace and order in council to the Straits Settilements, by 
reason of the authority id von to the Straits Settlements 

• % I 

leidslat ure by the I mperiaI t >rder in (\>uneil, substituted the 
words * * (Jovernor in council" and that makes \\ read “the 

l 

(lovcrnor in council may bv order vest in thj* custodian 

I 

any property, rights and inter(»sts subject to the charge.” 
And that is the essential language, so that he yannot deal 
with anythin.!; which is not subject to tin* charge provided 
for bv the Trent v of Versailles. Xow one niiist turn in 

* • i 

order to find out what is subject to the charge, tnj tI k* Treaty 
of Versailes, Section 4 of part 1, which is soijielinics re¬ 
ferred to as the economic clauses. j 

“Xow that I'art IV consists of Articles 2D7, |l!DS and an 

I 

annex. j 

“Xow in Article *_!!)7 of the Trealv of Versailles, para- 
graph (//) it is provided that: | 

“Subject to any contrary stipulations which ujiay be pro¬ 
vided for in the present Treaty, tin* Allied and As- 
.”».'>(» soeiated Powers reserve tin* right to retain and 
liquidate all propeiiy, rights, and interests belonging 
at tIn* <late of tin* coming into force ot tin* presjent r Pi*(‘aty 
to (ierman nationals, or companies controlled by them, 
within their territories, colonies, possessions and protec¬ 
torates, • ‘ *” j 

i 

“Xow that means that the property, rights aijd interests 
to which this paragraph referred must be within the terri¬ 
tory of tin* colonies or tin* possessions or proteHorates of 
the particular Allied and Associated Power in question. 
\nd 1 lay particular slress upon the way in which tin* whole 
of the domains of each power are described. j 

“‘Then when 1 turn to paragraph 4 of the Anjnex, which 
defines what the Allied and Associated Powers hajd the right 
to do with regard to property, rights and interests of Oer- 
man nationals, it savs: 
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“All properly, rights, and into! -sts of German nationals 
within the torritorv of anv Allied or Associated Power 

# * * J J 

“Now putting these two provisions together, and finding 
that in paragraph (1 >) of Article* 2fi7 the* language is “ter¬ 
ritories, colonies, possessions and protectorates" and find¬ 
ing that in paragraph 4 of the Annex the word used is 
simply “territory", and knowing that these two phrases 
are in the same section 4 of tin* 'Treaty dealing with prop- 
ertv, i*iirlits and interests, in me opinion the Treatv did 
not intend to idee under this paragraph 4 of Ihe Annex to 
Part IV the right to charge the property of (J(*rman na¬ 
tionals locat(*d in colonies-- I do not need to deal with the 
others, because “Polony" is the thine' in point here— 

*>.*>7 and therefore then* was no right given l»v the 'Treatv 

• • 

of Versailles to charge property located in tin* 
St rails Settlements. 

“Now S(»condlv. there is a second objection with regard 

to any possible effect which this vesting order might have 

with regard to the Philippine property. The scheme of this 

section 4 of Part X of the Treaty is <piite clearly that each 

of the Allied and Associated Powers would be id veil power 

• • 

with regard to Jin* property of Gorman nationals located 
within its political boundaries, and tin* primary considera¬ 
tion is the physical location of the property. The t inted 
States was a party to tin* negotiation and drafting and 
signing ot this Treat v of \ ersailles. It is true that in sub- 

* I * 

section (/A there is added phraseology with regard to com- 

» * • 

]>ani(*s cont rolled by German nationals. 

“In my opinion, considering the circumstances under 
which this language was drafted and settled, it was not the 
intention of the framers of the Treaty and of the Powers 
which signed it that by any possible use of interests and 
companies controlled by (iermans then* should lx* an inler- 
tcrence by one Allied and Associated Power with property 
])hysicaily h»cated in the territory of another. 

“Making the matter more specific, my point is this, that 
under the language of the* 'Treaty of Versailles which is set 
forth in these laws, here was property in the Philippines 
within the Pnited Slates territory. 'That property under 
the Treaty was a matter for the United States and nobody 
else. And hero we have the situation that the Supreme 
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Court of our cou .try has decided that the property 

338 out of which this litigation arises was j not subject 
to seizure by our own Alien Property Custodian. 

And I say it is absurd to suggest, they having made that 
decision, that tlie United States will allow another nation, 
another power, to come, if you please, within the territory 
of the United States and exercise its war powers when the 
United States had declined to exercise any >fuch power. 
And I say further that the Legislative Council of the Straits 
Settlements must be deemed to have known those limita- 

j 

tions and never have intended bv anv of its legislation to 
reach Philippine property. ! 

‘‘There is another ground on which 1 conclude that these 
vesting orders are of no effect. That is on aeejount of the 
treatv which has recent!v been made between Germanv and 
(I rent Britain. j 

“The Treaty was signed between Germany | and Great 
Britain December 2nd, 1924. Ratifications were exchanged 
September the 8th, 1925. And the Treaty was registered 
with the League of Nations under the Covenant of the 
League of Nations on Januarv the 6th, 1926. j 
“Now this Treatv is a Treatv bv which Britain and Ger- 

• • • i 

many by and large may be said to promise to leach other 
most-favored nation treatment. There is a provision. Ar¬ 
ticle 31 in that Treaty, by which it is provided that the 
Treaty is not to apply to various portions of j he British 
Umpire unless notice be given by the British Representative 
at Berlin notifying the German Government that it is de¬ 
sired to apply the provisions of this Treaty to thej particular 
territory in question. Such notices have been given with 
regard to many portions of the British Umpired including 
the Straits Settlements. And therefore the Treatv is bind- 

r • 

ing upon the Straits Settlements and its governing authori¬ 
ties. | 

339 “Now there is this to be said. That Treatv gives 

most-favored nation treatment. When the Treatv 

* 

is found 1 want to read one or two of the provisions. It is 
absolntelv inconsistent with the notion that there should 
have survived that treaty this power arbitrarily to seize 

I 

property belonging to German nationals in the Sjtraits Set¬ 
tlements territory. It is said in a portion of thje protocol 
to the Treaty that it is to be interpreted in the widest possi¬ 
ble wav. i 
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“Xow then* is tliis observation ’ wish to make with re- 

L'iin! to this Ti’calv. At the time ot‘ t ho signature tlierc 

• * 

was a reference by oih* of the (Jerman plenipotent iarios 
who were neyot i;it i1114* tI k* Treat v to a certain letter referring 
to the operal ion of tin* Reparations R(‘eo\*(‘ry Act ot Brit¬ 
ain. The Bermans ha<! hern snyyesti 1114* some ehanye in 
tin* procedure in {Ik* way in w hich Britain was yettin.y some 
reparations. and then* is a letter referred to which deals 
with suyyested chanyes. In reply to that observation Sir 
Austen (liamherlain, the British Foreign Seerotarv, said, 
‘Yes.* and 1m* continued to make some remarks with regard 

to the Treat v ibemy made without reservation, .and to its 

% 

not affect iny riyhls enioved under the Trealv ot* \ ersailles. 

• ' < *• « • 

“Xow on 1 lint i would say, first, it is <piile a question 
whether any such colloquy between plenipotentiaries at tin* 
tinn* of tlie siyniny of a Treat v becomes in auv wav a part 
of the Treaty or bindin.tr upon tin* nations whom those pleni¬ 
potentiaries represent. Such a question has arisen with 
reyard to ihe Treaty of Borpat between Finland and Rus¬ 
sia. and was regarded as so serious that tin* Founcil 
o 4 i> of the Beayue of Xalions asked tlu* Permanent Four! 

of Internationa! Justice for an advisory opinion on 
it. Thev did not yet ii because the Permanent Fourt con- 
side red that it was essential tor the consideration of that 
question that Russia should appeal - and aryue, and Russia 
declined. 

I here ss this furiher observation to he made, however, 

that the 1 re;il\ was reyistei’ed with the Beayite of Xalions. 

Rut a> I understand it. it was reyislcred bv Britain alone. 

(lermanv at the time of reyist rat ion had not vet been ad- 
• ■ 

imtteii to the Leayile. ! believe ! caU!lo{ Im* (plite certain 

about tins. because ;t is dilticrlt to net definite information, 

but I believe the Treat v was reyist(*red bv (treat Britain 

• % 

a.lone. and therefore (iermanv took no part in <letei - mininy 

• i » 

what to register. But at any rate, takmyall lliest* circum¬ 
stances. I am 0} opinion that if elided the ri.yht of the (lov- 

ernor in Found! o{ the Straits Setth*meii1 s to make anv 

% 

vestiny orders with regard to (b*rman property, if In* had 
that riylit, which l am of ihe opinion he had not.” 

4 
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By Mr. Krosel: 
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Q. We will 2 : 0 1 tlial Treatv in a moment. Yon have read 

v o « 

the so-called power of attorney that has been put in here? 
A. Yes. 1 

( c >. And have you read the resolution of January 31, 11)27, 
signed hv Mr. Mundell and Mr. Clarke? A. T|iat was tlie 
one made here in Washington? 

Q. Yes. You have? A. Yes. j 

Q. What, in your o])inion, under the laws of j the Straits 
Settlements is the effect in this suit of those It wo inst.ru- 

j 

mcnts? A. Who was it that signed that power Of attorney? 

( t ). The power of attorney was signed by tlnj* liquidator 
and hv the custodian and hv— I 
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1 

“The power of attorney (Liquidators’ Exhibit —) 
was signed hv the custodian and hv the Horn pa nv hy 
the liquidator. The liquidator had no power tojaet for tlie 
company so he cannot hind the company. 'The custodian 
has no rights in the shares so he cannot do anything witli 
regard to the company. In my opinion the whole instru¬ 
ment is—well nonsense, if you like. j 

“The liquidators of Helm, Meyer & Company, Limited, 
appointed under the Winding-Up Ordinance of jtlic Straits 
Settlements are not entitled to the proceeds of It he sale of 
the property of Behn, Meyer & Company, Limited, in the 
Philippine Islands, which proceeds are now in thy Treasury 
of the United States. Under the laws of the Straits Settle¬ 
ments the liquidators of the affairs of the trade in the 
Straits Settlements of Behn, Meyer & Company, Limited, 
have not the right or the power to go outside of the Straits 
Settlements and came into the courts of tjhe I’nited 

1 

States and maintain an action in those courts jto recover 
the proceeds of the sale of the property of Behn, Meyer & 
Company, Limited, in the Philippine Islands which is now 
in the Treasurv of the United States. Thev arejonlv linui- 
dators of trade in the Straits Settlements pursuant to power 
given hy a legislature which had no power outside of the 
Straits Settlements. ! 

“I am going to read one section of the Treatjy between 
Germany and England of which I spoke a few moments ago, 
but my observations regarding this Treaty go toj the whole 
policy and effect of the Treaty. | 
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Article Y of the Treatv 


Tlie subjects or citizens of each of the two contracting 
parties in the territories of the other shall he at 

342 full liberty to acquire and possess every description 
of property, movable or immovable which the laws of 

the other contracting party permit or shall permit the sub¬ 
jects or citizens of any other foreign country to acquire 
and possess. They may dispose of the same by sale, ex¬ 
change, gift, marriage, testament or in anv other manner, 
or acquire the same by inheritance under the same condi¬ 
tions as are or shall be established with regard to tin* sub¬ 
jects or citizens of the other contracting party. 

“Xow in the Protocol which was signed at the same time 

V 

as this 'Treaty it is provided: 

# 

“'The 'Treatv of Commerce and Navigation signed this 
day, being based on the principle of the most-favored na¬ 
tion. both parties to the treaty undertake to give the widest 
possible interpretation to that principle. In particular, 
while retaining tin* right to take appropriate measures to 
preserve their own industries they undertake to abstain 
from using their respective customs, tariffs or anv other 
charges as a means of discrimination against the 

343 t rade of 1 he other. and to give sympathetic considera¬ 
tion to anv case which mav he brought to their notice 

in which, whether as tin* result of the raising of customs 
duties or charges themselves or of arbitrarv or unreason- 
able customs classification any such discrimination can he 
shown to have* arisen." 

“'The latter portion 1 am not particularlv interested in 

in this connection. The language I want to lav stress on 

* • 

is that ‘both parties to the treatv undertake to give the 
widest possible interpretation to that principle’—the prin¬ 
ciple being that of the most-favored nation. 

“And going back to Article V, I want to emphasize the 
full liberty both to acquire and to possess. 

“Xow it is quite certain that the Straits Settlements do 
not exercise the right of seizing arbitrarily the property of 
nations that were never in the war, or nationals of such na¬ 
tions located in the Straits Settlements. These Straits 
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Setllenients respect property rights of alien frieiids. The 
(lennans are alien friends today. "This is patting the Ger¬ 
mans on the same basis as other alien friends. It is putting 
an end to the treatment arising out of the war. Taking the 
Treaty of Versailles and these powers to seize, if they exist 
in the Straits Settlements, when are they to coine to an 
(‘lid ! What kind of an instrument has to bring them to an 
end if this instrument does not '! 1 

I 

“My opinion is that this treaty made in December, 1924, 
between Germany and England, binding in the Straits Set- 
llemoiils by yirtue of notice* given, finished tin* powfer, if the 
power ever (»xisted. of tin* Si rails Settlements seizing prop¬ 
erty under war legislation." 
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On cross-examination by Mr. Stanley M 

• • 

testified as follows: 


r. Xixon 


“In my opinion under tin* laws of tin* St rails So] t lements 
share's of stock in a corporation, I do not mean the certifi¬ 
cate's, but tin* interest of tin* shareholders in a corporation 
an* situated at tin* situs in the territory of tin* jurisdiction 

I 

from which the corporation takes its existence. The juris¬ 
diction incorporating, that is the general rule. I!mean to 
say there are all kinds of modifications of that rule with 
regard to different kinds of certificates, and one thing or 
another, for different purposes. 1 >ut for tin* purposes of 
this Treaty and legislation I think it is probable that such 

shares would be regarded in the ordinary way as situated in 

• * • • 

tin* territory or jurisdiction where the company jis incor¬ 
porated. 1 mean to say then* are cases about thjit which 
make other provisions under some circumstances.’! There¬ 
fore tin* property right of the German stockholders in 
l»ehn, Meyer ck Gompany, Ltd., in the stock which they own 
was located in the Straits Settlements is so far jis it de¬ 
pends upon fin* incorporation of fin* company. I do not 
think that tin* stock of tin* Germans in Pehn, Meveij & Oom- 
pany. Ltd., was subjected to this charge by tin* Treaty of 
Peace under paragraph (.rri) because certain provisions 
of the treaty including those provisions to which 1 referred 
and from which 1 quoted also became part of the lajw of the 
Straits Settlements and there is an inconsistency between 
the general language from which Mr. Stanley quoted and 

i * 

the language which I quoted, and weighing the whole matter 


i 

i 

i 

i 
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together ami the circumstances under which this language 
came into existence, I say that the interpretation I have 
given is lh<* correct one. There was no intention 
34.") on tin* part of the legislature of the Straits Settle¬ 
ments—or if there was an intention there was no 
power—hut there was no intention to do anything that was 
not authorized under the language of the treaty considered 
hy itself. In spite of the language of section (xvi) of para¬ 
graph 1 of the Treaty of Peace Order the stock of the Ger¬ 
mans in the Straits Settlements was not subjected to any 
charge hy the Treaty. There is nothing in subsection (h) 
of Article 2!)7 that specifically limits the provisions of sub¬ 
section (.//•/). Annex to Part IV, paragraph 4, “All prop- 
ertv, rights, and interests of German nationals within the 

territorv of anv Allied or Associated Power’’ is sufficient 
• • 

for my purpose's. Thai language constitutes a definition of 

tin* extent of the capacity to charge. It goes on after the 

words “within the territorv"—“of anv Allied or Asso- 

• • 

eiatod Power and the net proceeds of their sale, liquidation 

or other dealing therewith mav be charged bv that Allied 

or Associated Power." Xow then I wish to determine just 

what property, rights and interests of German nationals 

are meant there, and I take the word “territorv" in that 

text, “territorv" used alone without the addition of the 

words “colonies, possessions and protectorates," and T 

reason that as when the makers of the treatv wished to 

cover “colon\ " in addition to something tliev designate as 

“territorv" tliev sav so, and that therefore the word “ter- 

• • • 

ritory" in this paragraph 4 cannot be deemed to include in 
its meaning that of a eolonv. The language which I am 
using is also a part of the law of the colony. This is made 
tin* law of the colony. It is all part of the law and there are 
inconsistencies. I have studied this and reached an 
34b interpretation, and in my opinion—1 may be wrong— 

I do not say the question is free from difficulty, but in 
my opinion that word “territory" in that context does not 
cover a eolonv. 

“Referring to paragraph lb of the Treaty of Peace Order 
of 11)13 which s,ays: ‘All property rights and interests 
within Ilis Majesty's dominions or protectorates belong¬ 
ing to Gorman nationals at the date the treatv comes into 
force shall be charged with certain charges,’ there is of 
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i 

course a difference of language here which is susceptible 
of different constructions. I take il that under jparagrph 
1 (» of Section 1 of the order in council of the 1 Sth oil August, 
1919, that the words ‘His Majesty's dominions or pro¬ 
tectorates' mean probably the whole of the territories in 
the world, with the exception of the mandated territories 
that are subject to the British Crown. Of course;the term 
‘dominion* is a term that is ambiguous. It has (technical 
meanings that would not justify the wide extension which l 
have just mentioned. But I think probably ‘dominions' 
and ‘protectorates’ there include all the British Crown 
lands anvwhere in tin* world over which it has, in one form 
or another, political authority, with the exception of the 
territories which Ureal Britain or one of its djominions 
govern under mandates granted by reason of the peace 

I 

treaty and administered under the supervision of the 
League of Nations. That language is not the saline, it is 
different, I mean different from the language iii Article 
297 of the Treaty, paragraph b, which is, ‘territories, colo¬ 
nies, possessions, and protectorates.* l 

i 

“Now, in my judgment all that the British Legislature 
can do, or could do, was to give effect to the right that Ureal 
Britain obtained bv the treatv. It made the language of 
the treaty the law of the British Umpire, subject to this 
provision, that there was a saying that these things should 
apply to colonies and so forth, and providing for 
341 modifications necessarv bv circumstances! of tin; 
colony. | 

“I have come to the conclusion from such study ds I have 
been able to give it that the interpretation 1 have given 
is the best interpretation 1 can give where there are con- 
Hiding provisions. 1 may be wrong but that is my opinion. 

“This Treaty or Beace Order forms a separate document 
of which this so-called economic provision of tin* tjreaty is 
simply a schedule, but they are made as sections of tin* 
treatv. It is stated in this order that thev shall have full 
lorce oi law. File Treaty of Peace Order became it he law 
ot Ore.ut Britain. I think tin* order probably became the 
law in the Straits Settlements in a general way apalrt from 
the authority of the legislative council of the Strajits Set¬ 
tlements, but that body has the power to make suitable 


! 
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modifications. I mean to say that there is no hoard of trade 
in the Straits Settlements so that it provided some other 
plan. Later the Straits Settlements order did become the 
law. 

‘‘My view is, as I have already stated, that the British 

authorities cannot bv anvtbine; thev have reserved with 

regard to stock of a company controlled by Germans, get 

anv authorilv within tin* boundaries of l nited Stat(*s terri- 
* • 

torv. 

“The German Republic is bound by the provisions of the 
Treat v of Versailles and in so far as the German law and 
tin* English lawni'e concerned I think it does make the bulk 
of tin* Treaty provisions their law, with regard to German 
citizens, yes, but tin*// may be a gap then*. Assuming that 
the Treaty of Versailles does apply in Germany and assum¬ 
ing that it created a charge upon the stock of Belin, Meyer 
& Company which was owned by these Germans, be- 
»>4S cause it was in British territory, it is my opinion that 
tin* Germans could secure assets of the corporation 
which were present in territory other than British terri- 

torv and take those assets to Germane and thus reduce the 
• • 

value of the stock and at the same time not violate the pro¬ 
visions of the Treaty of Versailles.” 

Mr. Kresel introduced in evidence as Exhibit Belm, 
Meyer A Company, Ltd., No. .‘17, the Treaty of Commerce 

and Navigation between the l nited Kingdom and Germane, 

• 

dated December 2, 1924, the material parts of which are as 
follows : 

•549 7 real/f of Commerce am1 Xaviffatiou Bcticecn flu■ 

I nited h 'nujdom amI (lerman// am! Additional 
Protocol Si fined at London December 2, 1924, icith 
Other Pet era nt Documents. 

Ratifications Exchanged at London September S. 192b. 

Article 1. There shall be between the territories of the 
two contracting parties reciprocal freedom of commerce 
and navigation *. 


Article 2. The subjects or citizens of each of the two con¬ 
tracting parties in the territories of the other shall enjoy in 
respect of their persons, their property, rights and interests, 
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and in respect of their commerce, industry, business, pro¬ 
fession, occupation or any other matter, in every way the 
same treatment and legal protection as the subjects or 
citizens of that party or of the most favored foreign country 
in so far as taxes, rights, customs, imposts, fees! which are 
substantially taxes, and other similar charges arejconcerned. 

ft 7 V_7 






* 


l 

Article 5. The subjects or citizens of each of the two con¬ 
tracting parties in the territories of the other shall be at 
full liberty to acquire and possess every description of 
property, moveable and immoveable, which the laws of the 
other contracting party permit or shall permit tlie subjects 
or citizens of any other foreign country to qcquirc or 
possess. They may dispose of the same by sale, ex- 
350 change, gift, marriage, testament or in jany other 
manner, or acquire the same by inheritance!under the 
same conditions as are or mac he established with regard 
to subjects or citizens of the other contracting parly. 


* 




Article 31. The stipulations of the present treaty shall 
not be applicable to India or to any of his jBritannic 
Majesty’s self-governing dominions, colonies, possessions 
or protectorates unless notice is given by his jBritannic 
Majesty’s representative at Berlin of the desij-e of his 
Britannic Majesty that the stipulations shall apply to any 
such territory. 
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Protocol. 


(1) The Treaty of Commerce and Navigation signed this 
day being based on the principle of the most favored na¬ 
tion, both parties to the Treaty undertake to jgive the 
widest possible interpretation to that principle. ; In par¬ 
ticular while retaining their right to take appropriate meas¬ 
ures to preserve their own industries, they undertake to 
abstain from using their respective customs tariffs or any 
other charges as a means of discrimination against the 

trade of the other, and to give sympathetic consideration 

! • 
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to any cases that may be brought to their notice in which, 
whether as a result of the rates of customs duties or 
charges themselves or of arbitrarv or unreasonable cus- 
toms classification, anv such discrimination can be shown 
to have arisen. 


(4) His Britannic Majesty's government undertake: 
a. To recommend to Parliament the necessary legisla- 
tion for the removable of the disabilities imposed by the 
legislation specified below affecting German citizens and 
German companies in the United Kingdom which do not 
extend to the subjects or citizens or companies of the most 
favored foreign country, viz: 

Xon-Ferrous Metal Industries, 1918. 

Aliens Restriction (Amendments) 1919, Sec. 12. 

Trading with the Enemy (Amendment) Act, 1918, 
(Sec. 2). 


(8) It is agreed that the Treaty signed this day shall 
come into force onlv after the necessary legislation 
352 or administrative measure's have been passed by the 
appropriate authorities in the respective countries. 
“Done at London in duplicate in English and German 
texts, the 2nd December, 1924. 

“AUSTEX CHAMBERLAIX. 
“D'ABERXOX. 

‘•STHAMEIL 

“C. V. SCHUBERT/’ 


Xo. 3. 


Minutes of a Meeting Between British and German Repre¬ 
sentatives, Held at 4 p. m. on the 2nd December, 1924, 
at the Foreign Office. London, for the Purpose of Sign¬ 
ing a Treaty of Commerce and Navigation Between 
Great Britain and Germany. 

Plenipotentiaries present: 

Great Britain: The Right Honourable Austen Chamber- 
lain. M. P., His Majesty's Principal Secretary of State for 
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Foreign Affairs; the Right Honourable Lord D'Abernon, 
G. C. M. G., His Majesty's Ambassador Extraordinary and 
Plenipotentiary at Berlin. 

Germany: His Excellency the German Ambassador, Dr. 
Sthamer; Dr. Carl von Schubert, Director in the German 
Ministry for Foreign Affairs. ! 

i 

i 

i 

The Secretary of State for Foreign Affairs jannounced 
that the negotiation of the Treaty of Commerce! and Navi¬ 
gation between Great Britain and Germany was now con- 
eluded and that the treaty was ready for! signature. 

~ * • j ° 

353 The German Ambassador, on behalf of the Ger¬ 
man delegation, drew attention to the terms of Sir 
Otto Xiemeyer’s letter to Herr von Schubert of the 

354 28th November, 1924, and desired ths[t a copy 
thereof should form an annex to the minutes of 

this meeting. j 

The Secretary of State for Foreign Affairs agreed, and 

stated that the Treaty was signed on either side without 

reservation and upon the understanding that it jwould not 

prejudice in any way rights enjoyed under or iii virtue of 

the Treaty of Versailles. ! 

* 

The German Ambassador concurred in the vickv. 

The plenipotentiaries (the Secretary of State for For¬ 
eign Affairs and Lord D'Abernon for Great Britain, and 
the German Ambassador and Herr von Schuberf for Ger¬ 
many) then proceeded to the signature of the Tjreaty and 
of the protocol attached thereto, and the proceedings ter¬ 
minated. 

AU ST E N CHAM B E EL AI N. 
D’ABERNON. I 

STHAMER. j 

C. V. SCHUBERT. | 


No. 4. j 

i 

j 

Annex. 

i 

Sir Otto Niemever to Ilerr von Schubert. 

* 

November 28, 1924. 

Dear Herr vox Schubert: 

I have now been able to consult the Chancellor of the 

I 

Exchequer, and am in a position to give to you our reply 
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with regard to the Reparation Re every Act. In the first 
place, I can repeat my assurance that we have no desire 
to retain the Act for its own sake, and that the only object 
of any stipulations which we may make is to secure that 
by departing from the procedure under the Act, as 
355 it at present exists, the British Government does not 
lose the share of reparation receipts to which it is 
entitled. 

The difficulty \Vhich we see in adopting any procedure on 

the lines of that 1 suggested in the memorandum which vou 

gave to me yesterday, is that the Reparation Recovery Act 

has a recognized position, and that we must make sure that 

if we alter the procedure we do not sacrifice the rights which 

we enjoy in respect of the Act as it stands, in which form 

the German Government agreed to facilitate its working by 

reimbursing the amount of the levy to German exporters by 

article IX of the Schedule of Pavments and bv their ac- 

• » 

ceptance of the Dawes plan. We hold, as I told you, that it 
was the intention of the Dawes Report that the annuities 
for the first two vears should be received in the form of de- 
liveries in kind and local expenditure of the armies of oc¬ 
cupation. The Dawes Report explicitly states that where 
there is reference to deliveries in kind in the report: “We 
have intended to include therein payments in Germany 
arising through the operation of the Reparation Recovery 
Acts.'’ Before, therefore, we could consider any alternative 
procedure, it would be necessary to ascertain whether the 
agent-general, the Transfer ('ommittee and the other Gov- 
ernments which signed the London agreements take the view 


that the annuities for the first two years must be received 
in deliveries in kind (including payments under the Repara¬ 
tion Recovery Act), and, if so, whether they would take 
the view that payments under the system which you propose 
could, for this purpose, be considered as being payments 
under the Reparation Recovery Act. As I explained 
356 to you, the scheme which you propose would neces¬ 
sarily entail the repeal or suspension of the Repara¬ 
tion Recoverv Act, and there is, therefore, clearly great 

* • o 

doubt how far payments received under an alternative plan 
would be accepted by all the parties concerned as being 
subject to the same conditions as payments under the Act 
as it now exists. 
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that the 
view of 


Moreover, under existing* inter-Allied agreements our 
receipts under the Recovery Act are exempt from the charge 
for Belgian priority and for the United States of America 
arrears of cost of occupation, and if our position is to be the 
same under the alternative procedure as under the; existing 
procedure, it would clearly he necessary to obtain qn exten¬ 
sion of these privileges to our receipts under the jiew pro- 

i 

cedure. 

It appears to the Chancellor of the Exchequer 
first step must necessarily be to ascertain what 
the matter would be taken by the agent-general, the Trans¬ 
fer Committee and other parties concerned. It rests with 
the German Government to ascertain whether it| will be 
possible to get the consent of the agent-general 'and the 
Transfer Committee to a proposal on the lines putjforward 
or on similar lines which would protect the British rights 
referred to above, and, at the same time, not involve pay¬ 
ments by individual merchants. The British Government 
cannot give any formal assurance, but they are quijte ready 
to use their good offices to secure such a result. 

As soon as the necessarv consents have been ob- 

•> i 

357 tained, tlie British Government will enter jinto ne¬ 
gotiations with the German Government with a view 

i 

to the introduction of the new procedure. 

I am, &c., | 

0. E. NIEMEYER. 


358 


On cross-examination by Mr. Doing Mr. Nixon 

* o 

testified as follows: 


“It is my opinion that because Section 4 of thjs Annex 
to Article 298 provides that property rights and;interest 
of German nationals within the territorv of any of the allied 

% w 

or associated powers may be charged, there is no right to 
charge properties in the Straits Settlements. In ihv opin¬ 
ion the Straits Settlements is not a part of the territory of 
the British Empire within the meaning of “territory” as 
used in that paragraph. It does not include the dominion of 
Canada. The dominion of Canada is a party to the treaty. 
It signed the treaty as represented by its own delegates in 
the League of Nations. I note that it says “territory of 
allied or associated powers.” I think the intent of the 
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language was possibly to give Canada under that provision 
the right mentioned, but of course I have not devoted the 
same attention to Canada, because Canada was not before 
me. At the beginning of the treaty there is a description 
saying “the British Empire/’ The treaty immediately 
goes on to deal with this matter and savs “the allied 
and associated powers being equally desirous that the 
war, and so forth should be replaced by peace, and 
for this purpose the high contracting parties, repre¬ 
sented as follovfs": “The President of the United States 
and so on, his Majesty, the King of the l lilted King¬ 
dom by certain plenipotentiaries" and then for the 
dominion of Canada, for the Commonwealth of Australia, 
and so on. Xow, offhand—and mark you, these matters of 
construing conflicting language are things that require op¬ 
portunity to study the specific point raised, as I have 
studied some of the specific points raised in this litigation— 
but offhand I am inclined to think that the question you 
put to me in regard to Canada is answered by 
351) saying that within the meaning of this paragraph 4 
of the annex, following 298, for the purpose of that 
paragraph Canada might be considered to come within the 
allied and associated powers, particularly in view of her 
position in the conference and in the League of Nations and 
the growing constitutional importance of these dominions 
in the British Empire. 

Q. Is it not true that in order to arrive at that conclusion 
you have to extend the definition of allied and associated 
powers as specifically laid down in the very beginning of 
the treaty. A. 1 have, as we are doing in everything in 
issue in this case, we have got to consider it. 

Q. So that in order to prevent their being a charge in 
the Straits Settlements you have to limit the word “terri¬ 
tory" so that it cannot include the Straits Settlements, and 
you have to enlarge the term “allied and associated 
powers" within the treaty in order to include Canada. A. 
No, that is a non sequitur. 

Q. I think I have made the only point 1 wanted to make, 
that Canada is not described as an allied and associated 
power. But you think it is included? A. Yes. 

Q. If 1 am correct in assuming that the allied and asso¬ 
ciated powers are described in the treaty as the British 


I 
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Empire, the United States and others, and does not men¬ 
tion any of the British dominions or colonies br protec¬ 
torates, then in subdivision 4 of this annex the words 
“allied and associated powers’- must also exclude all of 
the British dominions, protectorates, colonies and so forth, 
must it not ? A. Xo, there is a further construction in lan¬ 
guage that is stronger for the points you are raising, ter¬ 
ritories, colonies, possessions, protectorates, in (b) 

360 of Article 297. The question is to ascertain what 
is the meaning in paragraph 4 of the annex of the 

word ‘territory.” It is very possible that the term “col¬ 
ony" for example in (/>) does not cover Canada, Aus¬ 
tralia and those portions of the British Empire which are 
generally known now as dominions, with a special status. 
And it may be, although 1 have considered only oiie specific 
point, that there is other language to throw light on these 
things. A colony mav be a Crown colony or a colonv with 
some representational interests but not representative 
Government. It is not usual now in talking about the 

o 

British Empire to refer to the dominions by the term 
“colonv.” i 

Q. But the sum and substance of it is that in your opin¬ 
ion the territory of the British Empire, which is one of 
the allied and associated powers named in the Irejaty, does 
not include the colony of the Straits Settlements within 
Section 4. A. 1 have stated that you have to consider this 
word for the purpose of that paragraph, but not for other 
paragraphs, which may have no relation to it. 1 

“The treaty of 1924 between Great Britain and Germany 
refers to the future rights of Germans including the right 
to possess their property that they possessed at the mo¬ 
ment of the treaty being signed. It said they shall have 
the right to acquire and possess. That does not nfean that 
they are only to possess what they acquire in thy future, 

as vou will see if vou will refer to the provisions with re- 
• • * 

gard to the nationals of the most favored nation. It means 
that they have got the right tot possess what they have and 

^ j 

acquire new property and possess that too.” j 

361 Q. Well, aren’t you of the opinion, or do you hold 
the opinion, as to the effect of the operation of the 

.charge created by the Treaty of Versailles upon jGerman 
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property, that that charge was plated thereon on a specific 
date, na.mely, January 10, 1920? A. Power was given on 
a certain date and power was given to impose charges, and 
then the power was clamped down on particular property 
in certain ways. Now, the power to clamp down the charge 
finished with the Treatv of Commerce and Navigation. It 
is impossible to conceive that a nation which has agreed to 
give the nationals of another nation most favored nation 
treatment, reserves the right arbitrarily to seize the prop¬ 
erty of such persons within its territory. 

Q. Do you consider that any particular action was neces- 
sarv bv the allied governments after tliev had created this 
charge upon German property in order to take the benefits 
of the charge? A. The language is fairlv clear that certain 
property, rights and interests of German nationals in a 
certain localitv niav be charged. And then when the Brit- 
ish Kmpire goes to take advantage of that it provides 
means. I do not know that those are the onlv means it 
could have used, but it did provide means. 

Q. Assuming, absurd as it may seem to you, that the 
custodian reallv did vest these shares and became the 
owner of more than three-fifths of the stock. If we get bv 
that point, is the resolution that purpoited to have been 
passed pursuant to Article 89, which we read in evidence, 
otherwise valid? A. Well, I do not undertake to pass upon 
all that language of your power of attorney because 
J()2 it is interminable, but if you ask me this, that if the 
custodian having rightfnllv become entitled to the 

i i « 

shares on that assumption, having properly complied with 
this Article SP by making a resolution in writing,and having 
more than throo-fifths,that if he does that, and he is entitled 
to the shares, I suppose he gets the benetit of this article like 
any other stockholder would, but I am not going to take 
that document which runs on and on and on and purports 
to do all kinds of things. But if the custodian makes him¬ 
self rightfully the shareholder there is a provision as to 
members of his company, and if they can do such and such 
a thing bv a resolution in writing bv three-fifths vote it 

V • v_. • 

is going to be effective for the purposes described here. 

Mr. Kresel than handed to the stenographer certain cases 
which were to be considered as part of Mr. Nixon’s testi¬ 
mony as follows: 
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Swifte v. Attorney General (1910) 2 Iris^i Rep. 140 
and (1912) A. C. 276. I 

Trial of Earl Russell (1901) A. C. 446. j 
Commissioner of Stamps (Queensland) v| Wienliold 
(1915) Commonwealth Law Rep. 531. | 

Commercial ('able Co. v. Attorney Gendral (1912) 
A. C. 820. V ! 

In re Oriental Inland Steam Co. (1S74) Ip. R. 9 Cli. 
App. 557. 

Craig S. S. Co. v. Chartered etc. Bank (|1897) 1 Q. 

IMC. A.) 460. | 

New Zealand Loan & Mercantile Agency Co. v. Morri¬ 
son, (1898) A. C. 349. ' * | 

| 

Certain cases were then put in evidence by Mr. 
Gordon as follows: 

Milder v. Dexter L. R. 1902 A. C. 474 at pj 477. 
Regina v. Hertford College, L. R. 5 Q. B. Div. 693 
at p. 707. ! 

Salkled v. Johnston, 2 Common Bench 757j, 135 Eng¬ 
lish Reports p. 1144. j 


Mr. Gordon: Can we refer to cases in our bitiefs which 
are not in the testimony? I 

Mr. Kresel. There is no objection to referring to cases. 
The distinction lies between considering a case! as a part 
of the evidence and using a case on vour brief for vour 

* * i * 

argument. My understanding of the practice is that where 
it is a quest ion of foreign law the expert in testifying and 
using cases as a basis must put them in as a part of his 
testimony. That is the onlv reason I have done this. Of 
course, any English case can be referred to upop the brief 

l 

and in argument. j 

Mr. Gordon: We have a few more cases that, in view of 
what you said, we would like to put in. These cusps support 
our view of the Treaty of Versailles. j 

Mr. Kresel: I have no objection. ! 


1. Fasbender v. Attorney General, 1922 ! (2 chan.) 

850—C. A. * | 

2. Reitzes de Marienwert v. Austrian Prcjp. Admin. 

(1924) 2 Chan. 282. 
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3. r?o Chamberlain's Settlement—(1921) 2 eh. 533. 

4. Rothschild v. Austrian Prop. Admin. (1923) 2 eh. 

512. 

5. Hahn v. Public Trustee—(1925) 1 eh. 715. 

(j. IToeck v. Public Trustee—(1921) 2 eh. 07. 

7. The Marie Gartz—(1920) p. 172. 

8. Re Levinstein, (1921) 2 eh. 251. 

9. Favorke v. Steinkopf, (1922) 1 eh. 174. 

10. Re Xewberg’s Settlement, 1923—1 eh. 508. 

11. Re Biedermann, 1922—Fell. 31. 

12. Kramer iv. Attorney General, (1923) A. C. 528. 

13. Public Trustee v. Wolf— (1923) A. C. 544. 

14. X. V. Life Ins. Co. v. Public Trustee—(1924) 

(2 eh. 101). 

15. Fried v. German Property Adm. (1925) (’ll. 757. 
10. Ro Ilallenstein, (1922) 1 eh. 355. 

17. Randfontein ease. 

18. Baeltz v. Public Trustee—1920 eh. 


305 Thereupon tin* testimony in tin* above entitled 
cases was closed, subject to the right of Mr. Kresel 

to furnish thereafter the certificate of Sir T. Willes Chittv 

% 

above mentioned, and the Court adjourned at 7.45 P. M. 
Thursday, February 3, 1927 and the argument was set for 
10.00 A. M. Wednesdav, Februarv 23, 1927. 

'Die eases came on for further hearing pursuant to the 
said adjournment at 10.00 o'clock A. M. on February 23, 
1927, whereupon the following occurred. 

3d() Mr. Kresel: Xow, your Honor, one other tiling. 

Since we adjourned there has come into my posses¬ 
sion a letter written by Mr. Bailey, who is one of the liqui¬ 
dators who is bringing this action, bearing upon the ques¬ 
tion that your Honor will recall I asked Mr. Mundell with 
reference to the return by tin* liquidators, with the consent 
of the Custodian, of the stock certificates, the register, and 
the certificate books, which as we contend, was in 1925, that 
these documents were handed over to the German stock¬ 
holders. In my argument I shall take the opportunity to 
point out to your Honor the significance of that act on the 
part of those officials. There seems to be some question 
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in Mr. MundelEs testimony upon this point, whi<?h question 
I think can now he resolved if your Honor will permit me 
to introduce this letter in evidence. It is a letter dated 

j 

the Ttli of December, 1920, and came fo me only, as 1 say, 
since we adjourned here the last time. It is written by 
Mr. Bailey, who, for all practical purposes, is a party here. 
He is one of the liquidators, and of course it isjan admis¬ 
sion on his part, which I wish to put in evidence. 

Objection was made to the introduction of this letter by 
Mr. Stanlev and bv Mr. Gordon, and Mr. Kresell continued 

• • * i 

as follows: j 

i 

Mr. Kresel: Your Honor, the purpose for which I 
offer that letter is this: \Ye shall contend that under 
the Clearing House Ordinance, under which ithe liqui¬ 
dators claimed that the vesting order of the stodk of these 
Germans had been made, there is provision for the return 
of property subject to a charge. Even if there was a 
charge the Government that is entitled to the charge mav 
return the property. \Ye contend that this property, after 
it became subject to the charge, and assuming t^iat it was 
ever subject to the charge was returned by the Government 
to these stockholders. Xow, that is my pojint. 

367 Mr. Doing: If your Honor please, if that letter is 
intended as in any wise showing a possibjle release 
of those shares from the charge, we could not permit it to 
to be offered without asking for an opportunity to know 
just exactly what happened. The letter proves absolutely 
nothing. But if your Honor were going to consider it at 
all, all sides would require an opportunity to know exactly 
what took place on the alleged return of these shares, and 
to show conclusively that it did not amount to la release 

l 

of the shares from the charge or was not intended! to do so. 


# 




life 




Thereupon, counsel for the defendants and for the plain¬ 
tiff in Equity 45SS1 renewed their objections to the admis¬ 
sion of the letter, and after discussion the following oc¬ 
curred: j 

i 

I 

Mr. Kresel: Xow, might I add one more tilling: Of 
course, one of the liquidators was here. I asiked Air. 
Clarke—not when he was on the witness stand, tb be sure, 


i 
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1 »ut in the presence of liis counsel, what he knew about the 
return of these papers, and he denied that he had any knowl¬ 
edge whatsoever. Of course, if Mr. Clarke were here, and 
I had that proof that I now have from that letter, that lie 
personally sent a cable to Mr. Overbeck, when he was on 
the way over here to testify, asking a return of those papers, 
Mr. Clarke would have had to concede that he knew about 
it. Hut I have not Mr. Clarke here, and I say when I pro¬ 
duce a letter written by one of the plaintiffs here, contain¬ 
ing that admission, that I am entitled to it. 


The Court: As I look at it now, this would only, 
if admitted, strengthen the testimony which is al¬ 
ready in. 1 think upon the record as it now stands I am 
bound to find that those certificates and the register book 

V 

were turned over by the custodian, or the liquidator rather, 
to the (lennau stockholders. There is nothing to the con- 
trary. To be sure it was hearsay testimony that was given, 
but there it stands, and I do not see how I could make a 
finding of fact except to the effect that 1 have just stated. 

Well, then, we might go ahead, and unless 1 am 
advised to the contrary by something that appears from 
the transcript, 1 can find that as a fact whatever the fact 
mav be. 

M r. (Jordon : That what ! 

Tin* Court: That the liquidators have turned over to the 
(Jerman stockholders the certificates of stock and the stock 
register book. 


Mr. Kresel: May that letter be marked, then, if your 
Honor please, and shall produce the original of that letter 
I have cabled for it. 1 feel it is important. And unless I 
produce the original it is understood that this copy is to be 
disregarded. Now. 1 cannot do anv more than that. 




The Court: Well, of course the objection that there is 
no proof that it is a copy I suppose is a good one. But I 
do not know that T need to rule upon that at this minute, 
as to its admissibility or not. I will consider it, but it will 
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not .affect my finding on the point one Way or the 
3G9 other because there is no evidence to the Contrary ot* 
the hearsay evidence that was given. If [the-fact is 
one of any significance whatever I am bound to| find it. I 

think- | 

Mr. Kresel (interposing): Is it not the rule It hat where 
an original document is out of the jurisdiction ojf the court 
a copy may be introduced? • 

The Court: Oh, ves. \ 

Mr. Krezel: And certainly if the original is not finally pro¬ 
duced the stipulation is that the copy shall not; be consid¬ 
ered unless that original is produced. 

The Court: If that were the only point in th|e matter I 
would say in fairness the copy ought to be adrjiitted sub¬ 
ject to the production of the original. But Mr. Ijoing made 
some point about it, that if produced at the timje we were 
hearing the case they might have had some opportunity to 
examine it, and that is the only thing that gives me pause 
about letting it in. But you may proceed withj the argu¬ 
ment on the assumption that I shall find and do practically 
find as a fact that the liquidators did turn over tjhis certifi¬ 
cation and so on. j 

Mr. Kresel: AVitli the consent of the custodian.! 

Mr. Stanley: Oh, no. | 

Mr. Doing: That is a point that was not testified about. 
370 The Court: I cannot do that. 

i 

Mr. Doing: Mr. Mundell testified that loriginally 
he did not know whether the custodian did or not, that he 
believed there was something in the matter of the liquidators 
having turned them over, but why or how it wajs done he 
did not know. I 


Mr. Hershkopf: Your Honor understands that! when we 
asked Mr. Clarke, or when we considered the majfter about 

putting him on the stand, that he said he knew nothing. 

1 - 

That cut us off from the witness who has now left the 
jurisdiction. If he had remained here we could subpoena 
him and swear him and get out of his own moujth and of 
his own knowledge a statement that that letter is jt rue, that 
these papers were turned over, and that he attempted to 
get them back, and attempted to do these oilier Ihijngs. But 
the situation as it now is deprives us of an opportunity 
to get that testimony. And it does not lie in the other 


i 

i 

i 

i 

i 


I 


i 
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side to prevent it that they did not have an opportunity 
to get it out of their own witness. 

Mr. Stanlev: That is most extraordinary. 

The Court: Of course the technical situation would be 
that the plaintiffs should move to reopen the case and pro¬ 
duce the testimony. That would be the wav to handle that 

technically. And if von wanted to do that I would not 

• • 

sav that I should not be inclined to. 

Mr. Gordon: Well, that statement of Mr. Ilershkopf I 
do not think is fair to Mr. Clarke or our case. I read that 
letter hastily, but all it is saying is that Mr. Clarke is try¬ 
ing to get the certificates back. Of course everybody knows 
that tliev are trying to get the certificates. There is no 


doubt about that. 

Mr. Stanley: I do not think that what Mr. Ilershkopf and 
Mr. Kresel said to Mr. Clarke when he was not on the 
witness stand would affect the Government. 

The Court: Xo, it does not influence me at this time. 
Mr. Kresel: Xo. 


371 The Court: Because technically the case is closed. 

% 

Mr. Kresel: The point that 1 want in this letter, 
vour Honor, is this, where Mr. Bailee savs that the cable 
intended to refer “to the documents delivered to you, to 
which action I find from the correspondence in our office the 
Custodian of Enemy Property in Singapore agreed to.” 
Xow can they stand here in the face of this letter, assum¬ 
ing that I have the original signed by their client—could 
they stand here and say to your Honor that this is not true? 

Mr. Gordon: It is not necessary for us to sav that Mr. 

• • 

Clarke may have known or may not have known. 

Mr. Kresel: I am not saying Mr. Clarke. 

Mr. Gordon: 'Well, T am concerned with what Mr. Hersh- 
kopf said about it. 

Mr. Hershkopf: The cable was sent by Clarke. 

The Court: Of course that brings in another thing, Mr. 
Kresel. This letter from Mr. Bailey says: Which arrange¬ 
ment he finds from correspondence in the office of the Cus¬ 


todian. 

Mr. Gordon: Certainly. 

The Court (continuing): —the Custodian agreed to. That 
immediately would require the correspondence, because Mr. 
Bailey might be mistaken as to whether the Custodian 
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agreed or did not agree, so you have got another style to 

get over on that proposition. Now all that I could say is 

that if you want to make a motion to re-open the case and 

take further testimonv I will entertain it. But as it is I 

• \ 

have to take the record as it stands. j 

Mr. Kresel: Your Honor, I would not ask tour Honor 
to re-open the case for thar purpose. T do liot want to 
delay the disposition of the case. It would mean a delay 
of months. ! 

The Court: Yes, I appreciate that. 

Mr. Kresel: To send a deposition out to Singapore and 
have it returned. j 

372 The Court: But I think, Mr. Kresel, that 1 should 

j 

now, as 1 look at it, have to exclude it on j the ground 
that the paper itself refers to certain informatiojn which the 
writer thinks that he got from certain correspondence, and 
obviously the correspondence ought to be produced so we 
will know whether he is right in his conclusions. I 

o 

Mr. Kresel: All right, vour Honor. I 

The Court: So I will exclude that, and von take an ex- 
ception if you please. | 

Mr. Kresel: May I have it marked for identification. 

The Court: Yes. j 

i 

(Letter of December 7, 1926, from C. V. Bailey to H. 
Overbeck, X. V. Behn Meyer Handles Maatseljiappi.j, Ba¬ 
tavia, was marked by the Reporter ‘‘Belm Meyer X' Com¬ 
pany Exhibit for identification Xo. 1 of February 23, 
1917.”) 

I 

The Court: Xow may I ask this. As Mr. Doing said a 
minute ago, the admission made by Mr. Mundellj was to the 
effect in the beginning that he had heard that th(jy had been 

I 

returned. He first said thev had been, and then; he merely 

heard. Now what does he sav as to who returned them, 

* ! 7 

according to his information. 

Mr. Kresel: Your Honor, mav I direct vour Honor's at- 
tention that on page 810 Mr. Mundell testified ap follows— 
Mr. Gordon: Let the Court read it. It is on two or three 
pages there, and it is all together. Page 810. j 
Air. Kresel: Will your Honor begin at page SJO. 

Mr. Stanlev: Volume 6. 

Mr. Kresel: Right at the top of the page. 


i 
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Mr. Gordon: There are two later references. 

The Court: Well, the best that I could find from this 
would be that the liquidators turned over the certificates. 

Mr. Gordon: Y es. 

Mr. Kresel: Yes. 

The Court: Whether or not it was with the consent 

373 of the Custodian does not appear. 

Mr. Doing: Yes, your Honor. 

The Court: Very well. 

Mr. Doing: And the purpose of the turning over does 
not appear. 

374 The case was then argued bv counsel. Mr. Kresel 

* • 

on behalf of the plaintiff in Equity 40361 contended 
that a decree should be entered in plaintiff's favor as 
prayed in its bill. 

Mr. Gordon on behalf of the plaintiff in Equity 45881 
contended that a decree should be entered in his favor as 
prayed in his bill of complaint. He urged that the evi¬ 
dence showed that Behn, Meyer & Company was a corpora¬ 
tion organized under the laws of the Straits Settlements, 

that it was not an enemv or allv of encmv within the 

• * • 

Trading with the Enemv Acts, that under the laws of the 
Straits Settlements in like case reciprocal rights would 
be extended to citizens of the United States, that if Sec¬ 
tion 9 (e) of the Trading with the Enemy Act precluded 
recovery by Ben, Meyer & Company, such section would be 
unconstitutional 1 as depriving them of property without 
due process of law. Mr. Gordon further contended that 
the liquidators appointed under the laws of the Straits Set¬ 
tlements had authority to maintain Equity 45881 in the 
courts of the District of Columbia. 

Mr. Doing continuing the argument for the plaintiff in 
Equity 45881 contended that entirely aside from any right 
that the liquidators might have to bring this suit, the bring¬ 
ing of Equity 45881 had been ratified by the corporation, 
Behn, Meyer & Company. Mr. Doing contended that the 
plaintiff in Equity 45881 were entitled to prove this rati¬ 
fication in the suit although it had occurred after the in¬ 
stitution of the suit. At this point the following occurred: 


Mr. Doing: Xow, if vour Honor will remember, during 
the course of the discussion, when we offered this resolu- 
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tion, vour Honor slated . abstantiallv that same |l; that 

in order to constitute adoption and ratification iot* the suit 

it was merely a matter of evidence, of proof, and 

375 your Honor thought it should come intjo the case 

without the necessity for any amendment, and that 

if von thought an amendment were necessary !vou would 
• *- • ;« 

allow the amendment to he made. I 

I should like to pass that question of amendmient at this 

time with the understanding that vour Honor will consider 

* * • 

it on the basis of what von have said, and if \!'ou 'should 

• • • 

consider an amendment necessary we have submitted a 
supplemental bill which your Honor will hav<fc for that 

nuia )OSO. 

• i 

'fhe Court : 1 do not think any supplemental bill is neces- 

_ I 

sary for this thing that has happened since the filing of the 

bill, because you want it to go back as of the time when 

| 

the bill was filed. It is not something that affect si the rights 
of the parlies without such relation. So no supplemental 
bill need be filed. j 

l 

i 

57b Mr. Doing then continued his argument Ion behalf 
of the plaintiff in Equity 45881. Mr. Doing con¬ 
tended that there had been a valid and effective jeorporate 
adoption and ratification of Equity 45881 by Helm, Mever 
& Company, Ltd., that the custodian of enemy! property 
of the Straits Settlements was a shareholder under the 
vesting orders and consequently the resolution j adopting 
the suit was valid and effective to sustain the liquidators’ 
suit, that the shares of Bohn, Meyer & Company,|Ltd., had 
their situs in the Straits Settlements, that the Stiraits Set- 

7 i 

tlements Clearing Office Amendment Ordinance, 1921, ren¬ 
dered those shares subject to the charge whether!the vest¬ 
ing was before or after the date of the Treaty of Versailles, 
that the Straits Settlements law was valid under tljie Treaty 
of Versailles, that it was not affected by the Treaty of 
Commerce and Navigation between England and '(iermanv 
of December 2, 1924, 1 hat the vesting orders constituted a 
vesting* under the charge, that there had been nb release 
of flif charge, and that the custodian held twimtv-nine 
thirtieths of the shares of the corporation and had a right 
to speak for the corporation, that the taking of tile shares 

17—1760a i 


i 
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under Hie Treaty of Versailles was not penal legislation 

!>ut was an act of* eminent domain bv (lermaiiv and that 

• • 

tin* American courts will give complete* effect to the cus¬ 
todian's rights as a shareholder. 

At the conclusion of Mr. Doing's argument Mr. Stanley 
commenced his argument for the defendants in both cases. 

At this point the Court stated: 

“I shall find that the* liquidators were not universal 
liquidators. 1 will give my reasons for it later if 1 come 
to if. My notion about if is this: There is the statute, 
and it has certain words i/ it, and tin* words are to 
*177 lx* taken in their natural meaning, and each word 
has to hoi taken as having some significance in the 
statute. Xow, ‘tin* affairs of the trade in the eolonv.' is a 
phrase, and you cannot leave out the words ‘in the colony.' 
If they wanted to have him a universal liquidator they 
would have said: The affairs of tin* trade of the corpora¬ 
tion, leaving out tin* words ‘in the eolonv.' The onlv wav 
von can get anv other meaning is to dig through the statute 
and pick out something here, there and at other places, 
and argue as toiwhat the powers of a liquidate]* art* under 
tin* companies' act, and all that kind of thing. But I do 
not find anything elsewhere in the statute that seems to 
me to give* those words any moaning except flu* plain, 

ordinary meaning. Xow, Mr. (Jordon argued tin* other 

• * » 

dav about that clause, and 1 do not remember tin* number 
of it, which said that tin* liquidator had all tin* powers of 
a liquidator in a voluntary winding up, was not that it? 

“Xow, Mr. (Jordon, not verv strenuously 1 will sav to 

• • • 

his credit, argued that if it had been except in so far as the 
same are not consistent with tin* ordinance there might 
have been something else in the wav of a meaning to be 
attached to it. But they just fitted in language that went 
before, and they said, except in so far as inconsistent. 
And that means the same thing whether you put the nega¬ 
tive on consistent or somewhere else. An* there are in¬ 
consistencies I judge. Assuming that the liquidator in 
a voluntary winding up must distribute the assets to the 
creditors, and I take it that he must if he is winding up 
the concern, that everybody has a right to come in and be 
paid all or a part pro rata of whatever is due them. Xow, 
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i 

this statute is inconsistent with that. And that is one of 
tlie most persuasive tilings if you have jto go out- 
d7S side tlio patricular clause in question for an inter¬ 
pretation to sustain a finding, that this means just 

i 

what it says, and that is that the distribution that is pro¬ 
vided for in here, namely, is confined to thosje who are 
there in the jurisdiction, and the other people} from the 
outside pick up their payment wherever they can get it, 
if tliev are fortunate enough to get it. So 1 am going to 
rule, and it will save the argument to sav it herle, that the 
liquidators were not universal liquidators. I have reached 
that conclusion a long time ago.” 

I 

The Courl (continuing): I will continue along that line 
for a minute: Xot being universal liquidators a^ 1 look at 
them, it makes no difference what powers they might have 
in event they wen* universal liquidators. That! is to say, 
whether a universal liquidator would have the I power, as 
far as it might he conferred bv the Straits Settleinents law, 
to go out into another jurisdiction and take in assi*ts, I 

l 

will assume that he would have that : hut the question here 
is: What would these liquidators have in the way of power 
under this statute*? So I do not think that they were 
vested with the right, as distinguished from tljie vesting 
of title to property, that they were not vested! with the 
right nor did tliev have the authoritv from the Straits Set- 
Moments to go anvwhere and colh*ct anv assets ojutside the 
jurisdiction of the Straits Settlements of the (»<jvernor in 
Council. | 

Mr. Stanlev: Then 1 understand, vour llonoi*, that as 
far as tin* liquidators standing here* as liquidators is con¬ 
cerned, that is disposed of, and that they cannot! sue here. 

The Court: No, because 1 still have not decided what the 
result of tin* peace treaty was. I have not passed! upon the 
question of whether tin* custodian out there is noli a stock¬ 
holder. | 

.*179 Mr. Stanlev: Oh, well, 1 am laving that aside. 

The Court: Leaving that aside*, if tlieirj right of 
acti< :: as claimed rested upon the provisions of the wind¬ 
ing-up ordinance, T should say that the liquidators have 
no standing here. j 

Mr. Stanley: You will pardon me if 1 just pursue!my point 
a little further, because I want to get perfectly cleiar on the 



260 


II. SUT! IKK LAND ET AL. VS. BEIIX, MEYER & CO. 

record wliat tlie situation is so I \ ill understand it. <>ur 
Honor's ruling 1 understand now is, that if those vesting 
orders had not been entered as tliev were entered I think 
in November, 1026, and if this resolution that was passed 
since the case began had not been passed, that tin* liq¬ 
uidators would have no right to prosecute this suit which 
has been brought on behalf of Bohn, Meyer A Company, 
Limited, bv them in this court? 

The Court: That would he mv finding. 

* *■ 

Mr. Stanlev contended on behalf of the defendants in both 
cases that Behn, Meyer A Company, Ltd., is an alien enemy 
under the 'Trading with the Knemv Act, that the burden is 
on the plaintiff in each suit to prove that it is not an enemy 
and that thev have not done so, that at the time of the 
seizure the corporate entity had been wiped out and the 
property in substance was being held for tin* benefit of the* 
stockholders, that it was at that time substantially a part¬ 
nership, that the property was seized as property of the 
component parts, that Behn. Meyer A Company, Ltd., was 

simi>lv an ageiicv of Arnold Otto Mover, that Arnold Otto 
• • • • • 

Meyer, a partnership, was tin* substance and Behn, Meyer 
A Company was not a real corporation, that in like cases 
the Straits Settlements would not return the property to 
American claimants, that Section b (e) of ihe 'Trading with 
the Lneiny Act is constitutional, that a corporation is a 
citizen or subject within t lie meaning of that act. 


:;yo 


At this point the Court stated: 


“1 am going to hold that corporations are included." 

Mr. Stanlev continued his argument bv contending that 
the action of tin* Herman directors in holding meetings au¬ 
thorizing the bringing of Kquity No. 40261 wen* contrary 
to tin* provisions of the Treaty of Versailles and that the 
vesting orders under which Kquity Xo. 4dSS 1 had been rati¬ 
fied were confiscatory and penal and would not he enforced 
in the Cnited States. 

At this point the Court stated: 

‘‘It would be a confiscation bv Germane. but 1 will 

* • 

suppose that when Germany agrees to take care of its own 
nationals we are hound to assume that she meant what 


! 
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she said ami will do what slie said. ('If course!, wo do not 

Know anythin# about German law, or at least lido not, but 

I have an idea trained from some source that the nationals 

of Germany may in some way proceed against (Sermany 

much more liherallv than we know anvthin# about in this 

• • » 

countrv. So that it seems to me in fairness to (Sennanv we 

• i • 

arr houml t<> assume that she will keep her 'obligations, 
and t hat t here will hr some way of enforeing that; obligation. 


* 


* 


* 


“It is .just the same as 1 see it as what followed the 
Spanish American war. 1 do not see anv difference.'’ 

Mr. (Jordon continuing the argument for the iplaintiff in 
Ivpiity toSSl contended that Helm, Meyer & Coinpany was 
a corporation for all purposes and not an agency of Arnold 
Otto Mover. 

• ! 

Mr. Going continuing the argument for the plaintiff in 

iMpiity 4oSSl contended that the Treaty of Versailles was 
not contiseatorv hut was a taking hv (Jermanv a mil the trails- 
for !iv Germane to Great Britain, that actual registration 
of ihe custodian as a shareholder in the stock registry 
hook was unn(*cessary in order for him to control the pend¬ 
ing litigation. 


ns i 


The Court announced the following ruliings: 


“! do not think the Tj-eaty of (bnimeivo and Navigation 
affects the provisions of the Treaty (of Versailles) so far 
as we are concerned. 

“I shall have to I>e hound hv the decision ini this case 
of the Supreme Court in that matter (in reference to enemy 
stockholders) and so it makes no difference <hint all the 

i 

stork was owned hv (Jerman stockholders because it does 
not appear that Arnold Otto Meyer was the wholje thin# in 

I 

the understanding of the corporation. 

i 

“ I believe that the reciprocity part of our Alien! Property 
Act does not apply. ] 

“1 do not believe that tin* fiction that savs that! the stock 
of a corporation has the situs of the domicile of the corpora¬ 
tion can be used to overcome the provisions of tlmt section 
(the section of the Treaty of Versailles whereby the allied 
and associated powers reserve the right to retain and 
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liquidate all property, rights and interests belonging at the 
date of the coining into force of the treaty to German na¬ 
tionals or companies controlled by them within their terri¬ 
tories, colonies, possessions and protectorates). Right 
there 1 decided in vonr favor (in favor of the plaintiff in 
Tvpiity 40.461 ) so far as concerns the treaty, and this legal 
proposition about tin* assets being at tin* domicile <>t the 
corporation 1 shall find as a matter of law that unless there 
be some other reason there is absolutely no control poss ible 
to be put into operation by a Straits Settlements corpora¬ 
tion of property of German nationals, of German corpora¬ 
tions. which was actually as a mailer of fact situated within 
the territory of the 1 nited States or its possessions. 


.*>S2 


The Gourt announced its decision as follows: 


Opinio)/. 

The Gourt (Mr. Ghief Justice MeGoy): I have already 
indicated two or throe findings. One was a finding of fact 
on the Straits Settlements law as related to the question 
of whether or not tin* liquidators are acting as universal 
trustees or receivers or liquidators. 1 do not need to say 

anvtliing more about that. 

• * 

I have already passed upon the question of whether or 
not there* was any shell of a corporation that was really 
concealing German nationals all the time. As 1 understand 
it now, then* was not any such thing. I think I am bound 
by the decision of tin* Supreme Gourt in this very case to 
sav, even though it wen* tin* fact that everv stockholder 
in 1 >*'llu, Meyer & Gompany were now and always had been 
a German national, that that would not make anv differ- 
cnee, because that does not present a case for going behind 
tin* corporate entitv, as tliev do in some cases. 

1 have already said that 1 think the treaty of peace 
was not meant to deal with fictions so far as the locus, or 
situs, of corporate property is concerned, but 1 was deal¬ 
ing with the fact. ) The fact was that this property was 
within the I’nitefl States, or in one of its possessions, and 

therefore that tin* Straits Settlements could not bv this 

• 

fiction of law claim that this property was in the Straits 
Settlements; that is, so far as the treaty provisions, at 
any rate, are concerned. -- —' 
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1 found on reading the treaty last night that there was 
this provision, to the effect that enemy property in the 
territory of the Allied and Associated Powers should 
.‘ISM he possessed by them: and T found also i\ provision 
that Germany undertook that its nationals should 
hand over certificates of stock which they held in a corpora¬ 
tion of an enemv country—Great Britain, for instance. 

» • * 

i 

Mr. Kresel: Your Honor will recall, Mr. Mini dell testi¬ 
fied that that provision had no application here, because 
1 hat was confined to the six months period after ihe signing 
of the treaty and referred only to stock certificates in Ger¬ 
many. Those were not in Germany. I 

• • 

Mr. Doing: It shows the intent of the treaty. That is the 
point. | 

The Gourt: I am just speaking about the treaty itself. 
Now, in some* way or other, which 1 do not know but which 
on reading that provision 1 assumed was by virtue of the 
treaty, the German stockholders had turned over their cer¬ 
tificates of stock and it was possessed down there in the 

i 

Straits Settlements by the liquidator, I take iti with per¬ 
haps a right in the custodian to have it. Nevertheless, we 
find that the then registered stockholders have tItem. Now, 
how did they get them? As 1 said the other day, I cannot 
find on Mr. M middl's testimony that the custodian either 

• • * i 

returned those certificates or consented to their return, but 
they were down there and apparently out of thy hands of 
the stockholders. And I think it is fair to assume, if it is 
not actually proved as a fact, that they were in! the hands 
of the liquidators, and they got back and arc jiow in the 
hands of the people who held these meetings and authorized 
this suit to be brought. 1 believe it is admitted that the 
custodian might lawfully, with the advieje and con- 
bS4 sent, so to speak, of the Governor in Council, return 
these certificates. That is, I so suppose, because 
under the orders in council which were adopted by the King 
lie might do it. He said that these things might be relieved 

from the charge thereunder, and we will assume that the 

7 

Straits Settlements had the right to do the samejthing. At 
any rate, they claimed that right, and they have to by 
virtue of the fact that they claim the power to d6 anything 
in this connection, though as T read the orders ill council it 


i 
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seemed to me rather doubt lul on the whole whether they 
had any powers in the premises at all. 

Ho wove r, this stork is hack in the hands of these people 
who authorized the suit, in which Mr. Kresel and Mr. Harsli- 
kopf a]»pcar as attorneys, and it seems to me that they are 
the stockholders at present. I cannot see anything else in 
it, because 1 am hound to say that those certificates went 
back lawfully. To assume otherwise would assume some ac- 
tion of a criminal nature on the part of some official of the 
St rails Set t lements. 

1 do not know that 1 yo alone: entirely with Mr. Kresel vs 

* ' • 

argument that the Government of the United States by not 
having taken any Congressional action to charge this prop¬ 
erty is therefore lot tiny it yo back to the German nationals 
as a matter of favor. The situation seems to be that the 
Government has just kept its hands off, and therefore that 
the property is to yo back to Bohn, Meyer & Company. 
And it seems to me, so far as the maintenance of these 
two actions is concerned that, we will sav, the German 
Bohn. Mever £ Company has established its riylil to brill"; 
tin* action and in that action to have a decree. 

1 do not want to stir up any further litigation, but l 
would assume that the Alien Property Custodian 
dsd would make a check—if eventually I am sustained— 
to the order of Behn, Moyer & Company, and 1 would 
assume that in this particular matter it would be turned 
over to those people who, under whatever action is taken by 
these present stockholders as 1 look upon them, are the duly 
constituted officers of Behn, Meyer Company. It mav be 
that then it would become a matter for some diplomatic rep¬ 
resentations on the part of (treat Britain. 

if 1 have assumed anythin"' as a fact which is not ad¬ 
mittedly a tact I should like to be corrected on that now, 
but on v fiat you may or may not be* pleased to call mv roa- 
smuny. logically or loyally or however you mav look at it, 
those are my conclusions: and it will follow as a matter of 
law that the lhjuidalor*s action will be dismissed and that 
the Gorman stockholders action will yo to a decree in favor 
of Behn, Meyer & Company. 

Mr. Ooiny: If your Honor please may 1 ask that if the 
case is to turn upon the effect of these certificates bein "• in 


! 
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I 

the hands of these Germans that I have leave to; reopen the 
case to prove how they came to so hold. There is no evi¬ 
dence in this case as to how they came by them. The 
papers show nothing. 1 submit that the case jshould not 
go off on the merits in that way without some evidence upon 
the subject at first hand in the case. It is not fair to any- 
bodv concerned, I am sure. 

Mr. Kresel: This is a late day, your Honor, io speak of 
the fairness of this matter. I have kept my terbper under 
great temptation to speak my mind in reference to 
.‘186 these liquidators, particularly Mr. Clarke, who, I 
have believed, knew just how these stock certificates 
had been handed over to us, that he consented to it, that 
the consent is in writing, and that when I spoke to Mr. 
('larke in this court room he denied knowing anvt'jhing about 
it. And vet, according to the letter which I shbwed vour 
Honor a copy of and which I undertook to produce the 
original of, when he was on his way over here fqr the trial 
of this case he knew all about the return, because he sent a 
telegram to Mr. Overbeck demanding the return of the cer¬ 
tificates. j 

As T say, it is too late now to ask to reopen the case to 
prove what the facts are. The facts are as Mij\ Mundell 
said, before he had a change of heart, that these!stock cer¬ 
tificates were returned to us by the liquidator, and that he 
thought it was done with the knowledge and consient of the 
custodian. Then lie came back and said, “While' it is true 
that that is what I think, I want you to know that 1 am not 
saying it upon my own knowledge; T was told so.!’ I think 

that is sufficient. i 

j 

The Court then stated; i 

j 

I cannot at this time at any rate entertain any;such mo¬ 
tion. I do not want to suggest any further litigation before 
me on this case, but if such a motion is to be madej it should 
be made on affidavits. Settle your decree on notice. 

I 

I bis argument was completed and the decision of 
the Court was announced Safurdav, Febmarv 26 

• 7 I m mm v J 

1627, as aforesaid. ! 

Thereafter, the decrees not having been presented to the 
Court, the plaintiff in Equity 458S1 on November 1, 1927, 
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filed a motion to reopen tin* case to allow tin* taking ot 
flirt her t(*st imony. This was objected to by the plaintitf 
in Ivjuity 4t>.**»(> 1 and by the defendants in both eases and 
argument thereon was had November li. 1J27. By order 
dated IWember Hi. 1J27, the Court overruled said motion. 

Thereafter January 2, ITJK, eonnsel appeared before 
Chief Justice McCoy to present the final decrees in said 
causes, and the following proceedings were had: 

M r. Brad lev : In tin* course of tin* J rial, after Sir Thomas 
('bitty, who was a witness for the complainants in Kpuity 
No. doJbl. had leslilied and left tin* coiintrv, Mr. Mnndell, 
who was a witness for tin* complainants in tin* other equity 
cause, and who had completed his direct testimony, was re¬ 
called and nave further direct testimonv with tin* under- 

% 

standing and agreement on Mr. Cordon's part that a writ- 
ten statement miirhl 1m* obtained from Sir Thomas (’bitty, 
this written statement to contain what Sir Thomas would 
have testified to if he had been present in court, and the 
written statement to have tin* same effect as though Sir 
Thomas had been present and testified in court. We have 
that written statement of Sir 'Thomas, which we wish to 
submit tot In* court. 

Mr. Cordon: The plaintiff in Ivpiity 4.’>SS1 objects to tin* 
admission in evidence of the certificate of Sir Thomas 
(’bitty for the following reasons: 

Hie first point in his opinion docs not deal with the law 
of the St rails Settlements but relates to the law of 
.’c'* evidence which is governed bv the laws of tin* Dis- 
trie! of Columbia and is not subject to expert opin¬ 
ion !>\ Sir Thomas. 1 lie second point in his opinion does 
not deal with the laws of tin* Straits Settlements but deals 
with tl ie law of tin* 1 nited States. Whether or not the 
I >ri 1!s}i Kmpire may interfere with what Sir ’Thomas calls 
a rivdit reserved to the l nited Slates eertainlv is not a 
ipiestiou of Straits Settlements law. 

Mr. Stanley: 1 would like to note my objection. I have 
never been finite clear as to how the Covernment stood on 
• his arrangement with Sir Thomas Chittv as to i*i\-in«his 
testimony after lie left. I was not a partv to that arrange- 
meat. It is perfectly tnu* I sat silent and said nothing, 
but I was not examining tin* witness at the time. But I 
object to it on the same "round that 1 objected to most of 
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the testimony in the case, namely, that neither of the com- 
}>lainants are properly before the court. That isj, tliey have 
not a right to sue for this stock. I think T madcjthat clear. 
1 do not think it is necessary to encumber the record with a 
further statement. j 

The Court: Your contention is that no matter what Sir 
Thomas Chit tv says, these complainants haven't jany stand- 
in 0, 7 

111 r* • 

Mr. Stanley: Yes, that is right. j 

hdie Court: I will overrule all the objections,! and let it 
go in. j 

Mr. Stanley: Wo may have an exception? j 

The Court: And both sides except to that. M if. (Jordon's 
elient excepts. The complainant in what case ij< that, Mr. 
Gordon? j 

Mr. Gordon: Equity Xo. 45881. I 

The Court: And the Alien Property Custodian, the de¬ 
fendant in both cases. j 

2S<) Mr. Stanley; Acs. 

• i 

The Court: The record lien* made will show the 

i 

circumstances under which it goes in. | 

The statement of Sir T. Willis Chitty above jvferred to 
was as follows: 


To the Honorable Walter 1. McCov, Chief Justice: 

1 am advised that upon tin* trial of tin 4 above causes, and 
in relation to the direct examination of Ilowtjll Dawson 
Mnndell, Esq., as an expert witness in behalf of the Straits 
Settlements liquidators, there were introduced iin evidence 
on January Ml, 1927, after my departure from jlhe United 
States, three documents (Liquidators' Exhibits |24, 25 and 
26) made by tin* Straits Settlements Governor jin Council 
on November 1M, D2(>, purporting to vest in the Straits 
Settlements Custodian of Enemy Properly thej shares of 
stock of Bohn, Meyer & Co., Ltd., standing upon the register 
in the names of Ed. L. Lorenz-Meyer, F. II. Witihoefft and 
Ad. Laspe, and that said action was taken in alleged pursu¬ 
ance of the Clearing Office Ordinance, 1920, of the Straits 
Settlements. | 

In my opinion, the said alleged vesting orders are in¬ 
effective so far as the property now in the liajnds of the 
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United States of Amorim in the a’ ve causes is concerned, 
for the following reasons: 

(1 ) I am advised that the said certificates ol stock above 
referred to and the stock register and stock certificate 
books of Helm, Mover ( 'o.. Ltd., were and remained in 
the possession of the Straits Settlements liquidators of the 
trade of Helm, Mover A (Ltd., in the Uolonv until the 
earlv part of llL’b, when, a> the said Mundeil testified, the 
said certificates and books were turned by the liqui- 
.’>!)<> < la tors over to a representative ot the said Messrs. 

Lorenz Mover, Witlhoeft and Laspe for deliverv to 
t hem in ( iermanv. 

In my opinion, in the absence of evidence to tin* contrary, 
that action must bo presumed to have been regularly and 
properly taken: and. therefore, m the absence of evidence 
to the contrary it must be presumed that said certificates 
and books, and the interests which they represent, were 
duly released from the charge dealt with in said ordinance. 
Hence the vesting orders are ineffective, for then* is no 
authority of law for takin.tr steps to ehnrtrc or to vest prop¬ 
erty of Herman nationals after it has once been released. 

(*_’) Wither the said Ulenrin.tr (M’fico <>rdinanee, nor the 

Kin.tr * Urder in Uouncil on which it is based, can, in mv 

% 

opinion, do more than Uarliament authorized, that is earrv 
out and effectuate 11 u* charm* created in the Treatv of Vor- 
sailles, the apposite portions of which constitute part of 
the said ordinance and order in council. It is, therefore, 
necessary to determine what the said Treaty of Versailles 

an! horizes. 

Iuniin.tr to tin* said treaty, if will be found that article 

-•o i '• > provides that ‘"the Allied and Associate<l Lowers 

reserve the ritrhl to retain and liquidate all proper!v, riirhts, 

and mlerests brhniyiny at tin* date of the eomintr into force 

of the present treaty to (lerm.an nationals, or companies 

con! rolh d by them, within 1 heir territories, colonies, Dosses- 
• , * 
sions and protectorates**. Hence, under this clause, the 

riulit to retain and liquidate the propertv involved in the 

present suits was reserved to the l'idled Slates, where the 

said property was located. 

It was so reserved to tin.* 1 nited Stales as propertv 
within its territory which belonged to a companv controlled 
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by German nationals. Being thus resented to the 
.‘>91 United States, it was, in my opinion, withdrawn en¬ 
tirely from the other Allied and Associated Powers, 
including tin* British Umpire. In my opinion, jit follows 
from that that neither the British Umpire, nor any other 
Allied or Associated Power, mav in anv manner, direct or 
indirect, interfere with this right reserved to the United 
States. | 

I 

Hence, it is my opinion that, neither by attempting to 
vest in the Straits Settlements Custodian of Unoiny Prop¬ 
erty shares of stock in such a British corporation! as Bohn, 
Mover & Co., Ltd., nor bv anv other means, can tile British 
Umpire have or secure any right, litle or interest in the 
property of that company in the United Stated, or any 
power, agency or control thereover. j 

ll follows, further, in my opinion, that the saidjproporty 
being reserved exclusively to United States as aforesaid, 

if that nation does not set' tit to avail of its treaitv rights 

• » - 

i 

thereover, no other Allied or Associated Power can, by 
any means whatever, take advantage thereof; ant} that, in 
such case, the United Stales may rclin<|iiish its jrights in 
this private property to the persons from whom it would 
have taken it otherwise, namely, tin* German nationals in 
control of the said company. 

All of which is respectfully submitted to the Court, this 
22rd day of September, 1927. ! 


(Sgd.) 


T. WILLES CIIIITTY. 


r fhe Court: Now was there some other point? j 
Mr. Bradley; Yes, vour Honor. Heretofore alsjo during 
tin* course of the trial Mr. Kresel, on behalf of complain¬ 
ant in Uquity No. 40261 offered in evidence a copy of a 
letter dated December 7, 1926, from C. V. Bailey to H. 
Overbook. This document was marked “Helm, Meyer & 
Company Uxhibit No. 1 for identification.”| At the 
292 time Mr. Kresel offered this copy he said'that he 
would later produce and file the original <]md sub¬ 
stitute it for the copy. So we submit the original of this 
letter now to the Court. 1 

The Court: Was that admitted or excluded? i 
Mr. Stanlev; Excluded. I 


i 

i 
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Mr. Gordon: The plaintiff in Equity 4')S81 objects to the 
introduction in evidence of Belin, Meyer & Company's Ex¬ 
hibit 1 for the same reasons that were interposed at the 
time that the copy of that letter was offered in evidence. 

If there is anv admission contained in the letter it is not 

% 

binding on the Custodian, who is the present holder of the 
stock of the company. The letter is fragmentary and is 
not admissible standing alone. The letter refers to other 

1 7 

matters which are not before the Court. The letter was 
not produced at the time of the trial so that the plaintiff 
in Equity 4 a 881 )iad no opportunity to meet the statements 
contained therein. The paper itself refers to certain in¬ 
formation which the writer thinks that he got from certain 
correspondence and obviously the correspondence ought 
to be produced so that the Court would know whether or 
not lu* was right in his conclusions. For these reasons the 
Court exeeluded the copy of the letter. Nothing has been 
done to make the copy now offered any more admiss ible 
than the copy originally offered. In addition to this there 
has been no proof of the authenticity of the signatures 
on tin* document now offered to Court. For these* reasons 
we object to its admission. 

The Court: 1 will have to exclude the original of the 
copy which was referred to here for the reasons which I 
gave at 11 k* time. 

Mr. Bradley: May we note an exception? 

IVX\ The Court: Yes. And of course it still is open 
to tin* objection that the signature of Mr. Bailey is 
not proven. The letter offered and excluded will be marked 
Helm, Meyer & Company Exhibit 1-A for identification. 
And that will be a part of this record and not, of course, 
of the other. 

The letter referred to was as follows: 

i 7th December, 192G. 

H. Overbeck, Esq., 

X. Y. Belin, Meyer Handels Maatschappij, 

Batavia. 

Dear Mr. Overbeck: 

With reference to the cable which Mr. Clarke sent to you 
at Manila, requesting you to return the Register of Mem- 



n. SUT ITER LAND ET AL. VS. BE TIN, MEYER & cd. 271 

7 i 


» 

hers and Directors and Share Certificates taken biv vou oil 

the 14th February 1925, I wish to assure vou it hat the 

word “taken 1»v vou" were not intended in anv jofTensive 

manner. The telegram was despatched the day bn which 

Mr. Clarke got married, and a few hours only before his 

departure for America, and he was really too rushed to 

be able to choose his words carefully. The cable Intended 

•• 

to refer to the documents delivered to vou. to which action 
1 find, from correspondence in our office, the Custodian of 
Knemy Property in Singapore agreed. , 

1 shall be glad to hear from you that this rembves any 

misunderstanding which m;iv have existed. j 

« ’ * 

Yours sincerely, ! 

0. V. B All LEY. 


Mr. Cordon: In order to complete our record tjie plain¬ 
tiff in fhjuity 45SS1 asks that an exception lx* notyd to the 
order of Court recently entered, overruling the rriotion to 
reopen those cases to allow tin* taking of further testi- 
monv. j 

Mh4 The Court: I do not think vou need il. Possibly 
I am mistaken, so you may take an exception. It 
is n matter of tlx* strict record, and that does not! call for 
:in exception. I 

I 

Mr. (Jordon: Then we will present the decrees.! 

I 

I 

(After some discussion of one of the decrees thy follow¬ 
ing stipulation was dictated by tin* Court:) 

I 

The Court: It is stipulated that if the plaintiff in Kcjuity 
40:U;i is entitled to the money in 'Trusts Xos. 5021 j>, 50255, 
502:50, and 50258, then it is also entitled to a portion of the 
earnings thereon accrued in Hie Treasury of tliej United 
States in the amount of #50,788.43, minus lawful expenses 
in the amount of $077.17, or a total of $50,111.20. j 

Mr. Stanley: I agree to that. ! 

Mr. Bradley: 1 agree to that. | 

The decrees in both cases were then signed j bv the 

‘ ! • 

Court. j 

395 Be it further remembered that the foregoing con¬ 
tains the substance of all the evidence givep at the 
hearing of this cause, except such parts as are not essential 
to the decision of the appeal, and in order that the same 


i 

i 

i 
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may be made of record this statement of evidence is dulv 
stated, approved, signed and ordered to be made of rec¬ 
ord in the above-entitled cause this 28th day of March, 

1928. 

Bv the Court. 

! WALTER T. McCOY, 

! Chief Justice. 


We approve the foregoing statement of evidence. 

HOWE, HILL & BRADLEY, 

Attorneys for Plaintiff in Equity 40361. 
COVIXGTOX, BFRL1XG & RUBLES, 

Attorneys f<n Plaint iff in Equity 43881. 
DEAX HILL STAX LEY, 

Attorney for Defendants in Both ('uses. 
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